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Abstract
The Internet has changed the traditional supply chain of the music industry. The shrinking of music into
the Moving Picture Experts Group Audio layer 3 de-facto standard has resulted in the global sharing of
digital music online. This type of sharing potentially causes the disintermediation of record companies
and retailers from the traditional supply chain and allows artists and consumers to be directly connected
through websites and peer-to-peer technology. As a result, stakeholders are currently uncertain of their
role in the emerging music-on-demand model of purchase. This research project examines the
relationship between digital music distribution services and its role in the destruction of the music
industry. The aim of this research project is to assess the role of digital music distribution services in the
downturn and restructuring of the music industry. Furthermore, research will explore the interplay
between technical, social, legal and economic dimensions with the purpose of understanding how the
traditional supply chain has changed. Due to the exploratory nature of this thesis, the multiple case study
methodology will be employed, with case studies completed on MP3.com, Napster and Kazaa. Multiple
sources of evidence will be used to collect data for the multiple cases, including documentation review
and interviews. Interviews will be used to gather the opinions of the various stakeholders of the music
industry on the issues to be covered as part of this thesis. The results of the case studies demonstrated
that the creation of digital music distribution services initially resulted in the disintermediation of record
companies and retailers. The record companies reacted by trying to close and takeover each of the three
online music sharing services. This proved unsuccessful, and initiated the product life cycle trend, where
digital music distribution services are continually evolving to avoid the threat of legal action. Eventually
the record companies and retailers have established themselves online, causing reintermediation through
the introduction of a pay-per-download (PPD) and subscription payment system. Of the dimensions
covered it was found that technology will always outpace law and thus impact on social behaviors and
attitudes. The principal conclusion of this thesis is that digital music distribution services will not lead to
the demise of the music industry as evidence from the three cases suggested that the online music
industry is growing and that consumers have simply shifted their spending rather than stopped
purchasing altogether. Furthermore, the three cases of MP3.com, Napster and Kazaa reveal how
technology can shape society and identity the underlying desire of the record companies to control the
supply and demand of music by resisting change. Recommendations for future research include
quantitative research into the success of online business models, the establishment of an integrated
digital rights management system and an investigation of the possibility of technological advancements
for the creation of a converged MP3 device.
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Abstract

The Internet has changed the traditional supply chain of the music industry. The
shrinking of music into the Moving Picture Experts Group Audio layer 3 de-facto
standard has resulted in the global sharing of digital music online. This type of
sharing potentially causes the disintermediation of record companies and retailers
from the traditional supply chain and allows artists and consumers to be directly
connected through websites and peer-to-peer technology. As a result, stakeholders are
currently uncertain of their role in the emerging music-on-demand model of purchase.
This research project examines the relationship between digital music distribution
services and its role in the destruction of the music industry.

The aim of this research project is to assess the role of digital music distribution
services in the downturn and restructuring of the music industry. Furthermore,
research will explore the interplay between technical, social, legal and economic
dimensions with the purpose of understanding how the traditional supply chain has
changed. Due to the exploratory nature of this thesis, the multiple case study
methodology will be employed, with case studies completed on MP3.com, Napster
and Kazaa. Multiple sources of evidence will be used to collect data for the multiple
cases, including documentation review and interviews. Interviews will be used to
gather the opinions of the various stakeholders of the music industry on the issues to
be covered as part of this thesis.

The results of the case studies demonstrated that the creation of digital music
distribution services initially resulted in the disintermediation of record companies
and retailers. The record companies reacted by trying to close and takeover each of
the three online music sharing services. This proved unsuccessful, and initiated the
product life cycle trend, where digital music distribution services are continually
evolving to avoid the threat of legal action. Eventually the record companies and
retailers have established themselves online, causing reintermediation through the
introduction of a pay-per-download (PPD) and subscription payment system. Of the
dimensions covered it was found that technology will always outpace law and thus
impact on social behaviors and attitudes.
6

The principal conclusion of this thesis is that digital music distribution services will
not lead to the demise of the music industry as evidence from the three cases
suggested that the online music industry is growing and that consumers have simply
shifted their spending rather than stopped purchasing altogether. Furthermore, the
three cases of MP3.com, Napster and Kazaa reveal how technology can shape society
and identity the underlying desire of the record companies to control the supply and
demand of music by resisting change. Recommendations for future research include
quantitative research into the success of online business models, the establishment of
an integrated digital rights management system and an investigation of the possibility
of technological advancements for the creation of a converged MP3 device.
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1 Introduction
1.1 Overview
The traditional music industry supply chain is changing. Formerly, the supply chain
was sequential in nature whereby artists disseminated their music to record companies
who then sold the music to consumers through physical retail stores. However, the
Internet has changed the way people purchase music through the development of
technology that can be used to share music online. Furthermore, the shrinking of
music into the Moving Picture Experts Group Audio layer 3 (mpeg3, MP3) de-facto
standard has now enabled distributors to sell music on the Internet (Easley, Michel &
Deveraj 2003, p. 92). Traditional brick-and-mortar retailers are being replaced by
click-and-mortar retailers offering transactional websites as well as a physical retail
store. Such stores are often referred to as e-tailers wherein trading is conducted via a
virtual storefront. This creates the possibility of a music-on-demand (MOD) model of
purchase, where the Internet is a distribution channel that can facilitate the global
sharing of music. In addition, the development of peer-to-peer (P2P) and other digital
music distribution software has created an opportunity for consumers to download
music free of charge. This type of sharing results in a disintermediation of certain
stakeholders within the traditional supply chain. The role of the record companies and
retailers that once controlled the distribution of music is now uncertain. This
uncertainty has lead to claims by record companies and artists that digital music
distribution technology will have a negative impact on the music industry. This
research project aims to examine the relationship between digital music distribution
services and its role in the destruction of the music industry. For the purpose of this
thesis, the destruction of the music industry refers to a downturn in music sales and
the restructuring of the traditional offline music industry.

The de-facto standard for digital music online is MP3. Compressing music to MP3
drastically reduces the memory required to store music files on a hard drive thus
enabling users to share files through the use of distribution services. Compact discs
(CDs) can now contain more than 100 MP3 encoded songs as opposed to only 10-20
found on a traditional CD or album. For the purpose of this research proposal,
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distribution services define the way in which music is transferred from user–to-user
(U2U) over the Internet. The music industry includes several major stakeholders
including, artists and record companies who believe that if such free-download
services are not controlled the result will be a definite downturn in music sales and
ultimately the destruction of the music industry.

1.2 Relevant Background
The Internet facilitates the means by which consumers can connect directly to each
other thus creating new distribution channels. Technological advancements have lead
to the compression of music into the MP3 format allowing consumers to download
songs, even over a narrowband connection (Cherry 2002, p. 49). According to Hill
(2003, p. 3) “the relatively small size of an MP3 song file matches up with the
mainstream residential downloading to enable the sharing of music products like
never before”. This method of sharing is transforming the traditional supply chain
from a physical to a virtual MOD model. Based on work of the Moving Picture
Experts Group, MP3 was developed by the Fraunhofer Institute in Germany with the
first patent being granted in 1989 (Hill 2003, p. 4) . The fact that MP3 can compress
CD-quality audio by a factor of 10, thus reducing a three minute song to 3 megabytes,
is what enables the large scale distribution of files over the Internet (Macedonia 2000,
p. 100). Clement (2003, p. 95) identifies two factors that have been critical to MP3
attaining popularity among users on the Internet and consequently becoming the defacto standard for digital music. The first is that MP3 is an open standard and
therefore anyone can write a codec that will operate with such files, and the second
that no one can gain control of the standard. With the invention of MP3, anyone with
a computer can now copy a song from CD to hard drive in a compressed format, and
share it with a number of people simultaneously.

For the purpose of this thesis digital music distribution services refer to any service
used to share music files online. Downloading music is the most basic form of
distribution. With a growth in the popularity of downloading, the first popular
distribution service to emerge was the personal website. The distribution power of the
Internet enables a person to place an MP3 song on a personal website and invite
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visitors to download a copy when on the site (Hill 2003, p. 3). MP3.com is one such
distribution service that hosts digital music in MP3 format across a variety of different
styles of music available to download by visitors of the site. MP3.com plays the role
of the middleman in distributing music online not only offering free downloads but
also paying musicians for allowing downloads of their music online (Fulton 2002).
This distribution technique soon became popular, but growth in Internet users brought
about problems of instability and congested downloads.
An answer to this problem came with the invention of P2P networks, a technology
that would ultimately change the way files could be shared over the Internet. P2P
networks are defined as networks that connect individual users with each other,
allowing them to share files (Hill 2003, p. 258). P2P sharing began through software
known as IRC that enabled users to connect to each other in chat rooms and share
files. However, it was not until the creation of Napster that P2P networking become
popular. Napster software was released free in 1999 and it made downloadable music
a reality, allowing users to connect directly to each others’ hard drives and share MP3
files (Hill 2003, p. 258). Napster was created by Shawn Fanning, a 19 year old college
student, to help his roommate find MP3s on the Internet after complaints of the mass
of unreliable, slow and overcrowded websites offering compressed audio for
download (Stevens 2003, p. 99). Through word-of-mouth (WOM), Napster soon
turned millions of users to the idea of file-sharing. Unfortunately this popularity was
to be short lived when, in 2001, the Record Industry Association of America
shutdown this service after long legal proceedings (Stevens 2003, p. 99). With the
closure of Napster, technology soon evolved to become decentralised in structure in
an attempt to avoid future legal battles. Kazaa is once such technology currently
containing the most user numbers of any digital music distribution service on the
Internet (Mudd 2002).
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1.3 Aims and Objectives
1.3.1 Aims
The aim of this research project is to assess the role of digital music distribution
services in the downturn and restructuring of the music industry. The completion of
this research project will identify a list of technical, social, legal and economic issues
that affect how music is shared online. These dimensions will be investigated with the
purpose of understanding how the traditional supply chain model has changed due to
the Internet.

1.3.2 Objectives
The objectives of this research project have been designed to clearly address the aims,
scope and purpose identified as part of this research project. These objectives are:

1. To provide a detailed description of the distribution of digital music through
the use of Napster, Kazaa and MP3.com and how these technologies have
impacted on the music industry

2. To report on the different perspectives of stakeholders involved in the process
of distributing and downloading digital music online

3. To provide a detailed description of the current laws of copyright and
intellectual property and how they apply to the distribution of digital music
online

4. To explore the interplay between factors affecting the online music industry

5. Examining the data collected in objectives 1-4, establish trends and patterns in
how music is distributed online and determine how this has changed the
offline music industry.
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1.4 Research Design
The design of this research project is sequential in nature. Research will be
exploratory using qualitative data with a holistic design (Yin 1985, p. 44). Evidence
collected will be multidisciplinary in order to portray the different perspective of
stakeholders involved. The thesis will follow the model (see figure 1.1) displayed
below.

Figure 1.1 Conceptual layout

1.4.1 Case studies
Due to the exploratory nature of this thesis, the most appropriate methodology to use
is that of multiple case studies. According to Yin (1984, p. 23) a case study
“investigates a contemporary phenomenon within its real life context”. As illustrated
in figure 1.1 chapters 4, 5 and 6 will correspond to case studies on MP3.com, Napster
and Kazaa. The multiple case studies methodology chosen will add value to the
general conclusions of this thesis by identifying a broader range of factors affecting
the distribution of music online. Data for the multiple case studies will be collected
using multiple sources of evidence, including documentation review and interviews.
The mode of data gathering will consist predominantly of electronically sourced
information from the Internet, journals and online databases. Interviews will be used
as a means of supporting the collection of research information from the
documentation review. Interview questions will be semi-structured in order to gather
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the insights and opinions of the different stakeholders from the music industry.
Furthermore, as part of chapter 7 a cross-comparison of the results of each of the case
studies will be discussed to further analyse the interplay between factors affecting the
music industry.

1.5 Justification
From creation to explosion, the use of digital distribution services has had a mixed
reception from the music industry. Each of the stakeholders involved in the process of
sharing music has an interest in understanding how the change in the supply chain
will impact on their role in the new model of trading. This research project will
explore the various options available to artists in distributing their music to
consumers. Exploring such channels will identify how artists can protect their music
in the eyes of the law by recognizing what laws apply and how to protect their
intellectual property. The findings of this project will be important to record
companies. Traditionally record companies have played the role of an intermediary in
trading music. With the creation of a new MOD model, the function and mere
existence of such companies is challenged by both artists and consumers. In order to
protect their position in the supply chain record companies must assume a new role in
which the creation and understanding of the new business models available online is
required.

Record companies are arguing that the use of digital music distribution services is
breaking copyright and intellectual property laws. However, copyright and intellectual
property laws are not explicitly defined online. Furthermore, those companies who
have switched to a legal PPD system like Napster to avoid the threat of further legal
procedures, have immediately experienced a large decrease in the number of users
(Mudd 2002). The fact that consumers still want to download as much music at the
least cost means that the shutdown and restructure of different distribution services is
often matched with the creation of alternate means of sharing music online. The result
in an unstable state of music online, where each of the stakeholders involved is unsure
but curious to understand their role in a new model of distributing music online. By
utilizing a holistic design this thesis will address the existing gap in literature and
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constructively add to the body of knowledge by exploring the dynamic interplay
between social, technical, economic and legal dimensions affecting the music
industry. This will allow for a deeper understanding of the change in the supply chain
and whether digital music distribution technologies will lead to the destruction of the
music industry.

1.6 Limitations
The scope of this research project is limited by the digital music distribution services
studied. There are a large variety of commercial software and websites currently
engaging in the act of sharing music online. For the purpose of this research project
the scope is limited to the use and role of and MP3.com (1998), Napster (1999) and
Kazaa (2001) in distributing music over the Internet. However, these three cases are
significant in that at one stage during operation they each were a market leader based
on user numbers and therefore represent a large portion of online music sharing
(Mudd 2002).

The current state of the companies to be analyzed may limit access to information.
With all three cases to be researched being unstable and in constant restructure there
may be difficulty in retrieving information on their operations. Also as part of the
proposed research methodology is that of structured interviews to be directed towards
company employees, lawyers and industry association people. Difficulties were
encountered in retrieving information from certain stakeholders given that the Kazaa
case is currently in court. However, the choice of research methodology has been
intentionally designed so that the research project is not solely reliant on data received
from the interviews. Rather input from such interviews is intended to serve as a
supplement to the chosen case study methodology and comparative analysis,
mentioned previously. Finally the research conducted will be primarily qualitative and
as such will not contain any primary statistics as a review of literature identified that
past research was largely quantitative (see chapter 2).
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1.7 Report Outline
This chapter has outlined the structural elements of this thesis through discussions of
the aims, objectives, research design and limitations of the research project. Chapter
two documents the current body of knowledge pertaining to the use of digital
distribution services and their role in the destruction of the music industry in the form
of a literature review. Chapter three relates the chosen research methods to achieving
the research aim and objectives along with a discussion on the approach chosen for
data gathering and analysis. As part of chapter 4 a case study on the role of MP3.com
as a distribution service in the destruction of the music industry will be discussed.
Chapters 5 and 6 will be two further case studies on Napster and Kazaa also
concentration on how these services have contributed to the downturn in the state of
music online. Chapter 7 will take the form of a cross-case comparison between each
of the three case study chapters. This cross-case comparison hopes to identify some
literal replication between each of the services and further discuss if they are in fact
having an immediate effect on the music industry. Finally, salient points raised
throughout the thesis and cross-case comparison will be reviewed as part of the
conclusion, chapter 8.
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2 Literature Review

2.1 Introduction
The preceding chapter described the course of this study and provided some
background information. This chapter will comprehensively document previous
works that have been published in the field. The aim of this research project is to
describe the state of digital music online and answer the question of whether digital
music distribution services are destroying the music industry. To accomplish this aim,
it is important that the current literature is reviewed. Previous research will be
segmented using a two-tier approach; encompassing both the thematic and
chronologically ordered method. The review of literature will be divided into four
distinct themes in order to explore the current state of understanding, including the
following determinants: economic, social, legal, and technical. Research into each
theme will serve to:
 identify and understand definitions, concepts and terms from past research
relevant to this thesis;
 review issues, methods and frameworks adopted by other researchers of
significance to this thesis;
 discover any similarities and differences of findings of similar studies;
 understand variables of research describing digital music distribution services
and their role in the demise of the music industry and areas that have been
neglected in justifying a gap in current research.

2.2 Post Napster- the current state of play
The elimination of sharing facilitated through Napster did not mean the end of P2P
networks, but merely dispersed users across several different distribution services on
the Internet. Having witnessed the destruction of Napster, modern file-sharing
software structured their networks based on a decentralised network model as apposed
to the central indexed structure employed by Napster (Stevens 2003, p. 99). This
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model proved popular over a variety of different services, including Kazaa, opting to
split the index between all the computers on the network, constantly changing as new
users connect and disconnect from the network (Stevens 2003, p. 99).
The rise to fame of such distribution services has sparked a debate over “control of
content” as a key strategic issue (Easley, Michel & Devaraj 2003, p. 91). In particular
record labels have argued that “the MP3 standard is changing the music industry” by
allowing e-distribution of pirated music (Easley, Michel & Devaraj 2003, p. 91). To
make things worse, Cherry (2002, p. 50) identifies the fact that “the law doesn’t
include interactive services, such as Napster’s music-on-demand service”. Users want
to listen to as much music as possible and, with nothing to stop them from
downloading, there is a belief that the need for the traditional role of intermediaries
such as in the music industry may eventually disappear. In support, quantitative data
reported by comScore networks found that despite growth in most sectors of
consumer e-commerce, online sales of recorded music have continued to decline
sharply for three consecutive quarters, while user numbers of online distribution
services continue to grow (Mudd 2002). The amalgamation of these factors has led
the music industry and its various stakeholders into arguing that digital music
distribution services will ultimately lead to the demise of the music industry.

2.3 The Economics of Digital Music Distribution
The economics of digital music distribution are critical to understanding a shift in
power in the music industry. According to qualitative research conducted by Lam and
Tan (2001, p. 64) the traditional distribution channel of music involved the following
steps:
1. artists sign contract with record label;
2. artists record the album, record company produces the album in some media,
e.g. CDs;
3. retailers purchase the CDs and other media from record label and,
4. consumers buy the CDs and other media from retailers.
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As a result of the arrival of the Internet and P2P technology to support file sharing,
this model of distribution is no longer the only way consumers can acquire music.
Lam and Tan argue that “the threat to the music industry is not MP3s, but the arrival
of a consumer distribution channel that is not controlled by the music industry” (Lam
& Tan, p. 63). Quantitative data presented by Easely, Michel and Deveraj (2003, p.
95) further supports this notion identifying that a shift in power to the consumers
poses both challenges and great opportunities for those setting strategy in this domain.

2.3.1 The Disintermediation Phenomenon
As suggested by Lam and Tan (2001, p. 64) a new channel dictated by consumers
threatens to remove intermediaries in the traditional distribution channel. Fulton
(2002) describes the removal of the need for a middleman through the use of
MP3.com. MP3.com com offers various services that pay musicians for every
download of their music including a “payback for playback” scheme (Fulton 2002). In
addition to websites, P2P technologies are connecting consumers directly to music
makers. Dong et al. (2002, p. 143) describe P2P technologies as a powerful new
paradigm for network use that bypasses servers and connects individual users in new
ways. Scott (2001, p. 192) elaborates on this point explaining the success of Napster
and how it has shown traditional record companies that if they do not adapt to the
online model, consumers will simply bypass them. This makes for an uneasy market
place where each of the stakeholders part of the music industry are unsure of their
position in a new model of distribution.

2.3.2 P2P Popularity Rise Blamed for Decreasing Online Music
Sales
Quantitative data presented by Mudd (2002) suggests that these new distribution
services are decreasing online music sales. A survey by comScore networks found
that despite growth in most sectors of consumer e-commerce, online sales of recorded
music have continued to decline sharply for three consecutive quarters. This data is
compared to user activity across of Napster, Kazaa, Audiogalaxy and Morpheus, most
of which have experienced peaks in user numbers through this period (Mudd 2002).
In opposition to this, Scott (2002) raises the point that instead of reducing the
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availability of music, as some record executives have prophesized, the use of services
such as Napster will greatly enhance the distribution of all types of music and artists,
even those who now cannot get a recording contract and are marginalized. This point
is further supported by Wiess (2000) who, through personal observation, found that
the use of Napster enabled him access to more music encouraging a genuine interest
to support artists’ work through an increase in purchasing. One such technique for
capturing a greater proportion of consumers is digital bundling. According to Zhu and
Macquarrie (2003, p. 266), through the combination of a variety of songs across
different artists, bundling allows companies to achieve increased revenue, minimise
cost and reduce entry barriers. Furthermore, as stated by Zhu and Macquarrie (2003,
pp. 264), despite the disrupting forces of new technologies such as Napster and
MP3.com, the economics of bundling, the control of content, and the existing industry
structure suggest that big labels will retain their power and the industry will continue
to be concentrated, maybe even more so through the use of bundling.

Through the use of surveys Landergren and Liu (2003) raise the point that annual
estimated spending by customers on downloading, in the form of feeds to telecom
firms and Internet service providers (ISPs), far exceeds the estimates of the record
industry’s net annual revenue. This provides evidence that consumers are willing to
spend money on downloading music of interest and that a potential market exists.
Evidence from these sources suggests that contrasting stakeholder opinions exist on
the economic effect of distributing digital music online. However, there appears to be
little evidence in the literature of a difference of opinion on the role of digital music
distribution services in the destruction of the music industry. Of the research reviewed
observation was generally of a single stakeholder. This raises questions of bias into
the understanding of the economic effect of digital music distribution services on the
music industry. Furthermore, previous works such as that of Mudd (2002) and
Landergren and Liu (2003) have used primarily quantitative methods to demonstrate
how digital music distribution services have impacted on the music industry. To
address the gap in literature this research will use qualitative data. In order to cover
the magnitude of different issues and perspectives this thesis will employ a holistic
approach to remove elements of bias that may surface through the study of only a
single stakeholder or theme.
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2.4 Legal Uncertainties

2.4.1 Digital Rights Management
Various legal implications surface through the use of digital music distribution
services in sharing music online. The legal liability of distribution services is
disputed. On one side there is Napster a PPD service, considered legal having been
regulated by government. On the other side lie services such as Kazaa that continue to
facilitate, for free, the global sharing of music online. The difference is that unlike
Napster, files shared on Kazaa are considered illegal as permission for distribution has
not been granted by artists or record companies.

The Digital Millennium Copyright Act (DMCA) of 1998 was enacted with the aim of
protecting copyright in the digital environment, while simultaneously allowing
Internet technologies and businesses the flexibility required to flourish by making
copyright content available (Brick 2001, p. 4). The DMCA makes it an offense to
circumvent protection on copyright material (Chan, Coronel & Ong 2003, p. 30). Both
the Motion Picture Association of America (MPAA) and the Recording Industry
Association of America (RIAA) tested the DMCA in order to challenge the copying
and distribution of movies and unauthorised downloading of MP3s over the Internet.
According to Brick (2001, p. 4) “the ease with which Internet users can copy and
download digital files has resulted in both the MPAA and the RIAA losing the
potential to earn significant amounts money from Internet users”.

This had lead to concerns over the protection of content. Technology that protects
digital material, such as books and music, is known as Digital Rights Management
(DRM). DRM is used to oversee media purchases and control the rights to move
content from device to device (Cherry 2001, p. 41). All major services are using some
kind of DRM but different companies develop different technologies which are
incompatible. DRM files are encrypted for protection and registered in a database
which is independent of where it is used. When used, DRM performs a license check
through the online database query. If authorised, the file will work, otherwise it is
useless. As stated by Landergren and Liu (2003, p. 14) “DRM also enables tracking of
file source, owner, contents and more”.
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Regarding protection of content, qualitative research conducted by Landergren and
Liu (2003, p. 14) describes the DRM system as having several limitations including:
1. a time limit on every piece of music (i.e. licence only valid for duration of
subscription)
2. limitation in media (sound carriers)
3. preventing movement to other portable players/ burnt to CD without payment
of additional fee
4. encryptions can be hacked.
Unfortunately because of digital rights issues every device maker, and content or
service provider, will have to design a DRM of its own, as no DRM standards exist
(Cherry 2001, p. 42). This has lead to large delays in development of such technology.

2.4.2 Intellectual Property Protection
Cherry (2002, p. 48) breaks down intellectual property protection to further describe
the need for two types of copyright on music: the music composition and the sound
recording. The music composition is the words and music owned by publishers,
whereas the sound recording is a particular recording of a composition owned by
record companies (Cherry 2002, p. 48). In order to protect themselves from being
liable for intellectual property theft online distribution services such as MP3.com
offer artists royalties for their music enabling artists to actively earn an income every
time their music is played on a payback for playback system (Burnett 2003).
Conversely, P2P services such as Kazaa allow for free distribution of music online
with no protection of intellectual property applied to either the music composition or
the sound recording. This claimed violation of copyright is where the debate between
distribution services and the music industry begins.

2.4.3 Consumers Rebel from the Law
The legal action taken against MP3.com, Napster and Kazaa has done little to deter
consumers from downloading. The problem according to Hunter (2002) is the
freedom that consumers have traditionally enjoyed online against the interest of
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intellectual property protection for the creators of music. Upon its closure Napster
was relaunched as a subscription service. As part of the new business model users pay
monthly fees to download songs made available in agreement with various record
companies and music makers. However, according to quantitative research conducted
by Mudd (2002), the PPD system proved to be less popular than the original free
service offered by Napster highlighted by a 39% downturn in users from 2001 to
2002.

The RIAA viewed the closure of Napster as a victory, but through the eyes of
consumers and users, alternate file sharing applications and methods of sharing music
had already sprung to replace the likes of Napster. Proof of this is given by data
presented by Lam and Tan (2201, p. 64) who found that in April 2001 the swapping
of MP3 files had fallen by 36% in Napster, with the average number of songs
available to registered users falling from 220 to 37 by the end of April 2001 (Lam &
Tan 2001, p. 64). With this drop, however, came a rise in the number of users
choosing alternate digital music distribution services; users continued to share music.
Data provided by Mudd (2002) tracks the movement of users between different file
sharing applications. The findings of researched conducted by comScore networks
state that the average number of unique users of Napster fell from 11,962,000 in the
1st quarter of 2001 to just 750,000 users by the 3rd quarter of 2002 (Mudd 2002). More
importantly this fall in Napster users can be directly linked to a rise in user numbers
of Kazaa, which recorded 519,000 users in the 2nd quarter of 2001 rising to 9,431,000
users by the 3rd quarter of 2002 (Mudd 2002). This indicates that users were not
willing to accept the legal PPD system offered by Napster, that indeed the control of
copyright was much more complex than the closure of popular music sharing
applications such as Napster. According to Cherry (2001, p. 45), “[m]usic lovers
don’t care, though, about distributors, codecs, or DRM software. They want to play
the music they like on appliances they own”.
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2.5 Social Implications- Stakeholder perspectives
Social perspectives on the use of distribution services in transferring digital music
online vary depending on the stakeholder position. Legal proceedings against
companies like Napster serve to influence social perspectives through the
development of laws regulating the use of distribution services online. Despite this,
users continue to choose free P2P services, which are considered illegal by music
makers and record companies, over DRM type legal services now offered by
companies such as Napster. These varying opinions add fuel to the debate between
digital music sharing software and the music industry trying to regulate and control
the sharing of music online. The stakeholders who make up the music industry and
online music sharing community include:
1. consumers/ users
2. music creators/ artists
3. record company/ music recorder

2.5.1 The Consumer- Claiming a right to download
Consumers and/ users are the individual entity that listens or purchases the music
distributed by music creators and record companies. Through personal observation
Weiss (2000) found that the use of Napster enabled him access to more music, which
in turn increased his consumption and purchasing of music. Dvorak (2001, p. 142)
agrees with this observation raising the point that the use of distribution services such
as Napster and MP3.com has enabled users to listen to more music than ever before
which the author argues cant be bad for musicians or recording companies. Analysis
by Lee (2003, p. 49) found that users gave priority to services that offered no fee, a
large file selection, a large user base and support for legal files. This evidence
suggests that users have a genuine interest in supporting artist’s work, that in fact the
use of distribution services is increasing access to music and encouraging support for
artists. Through personal observation of the Napster and Kazaa P2P file sharing
services this researcher feels that MP3 music should be available free. This
observation is based on a comparison between MP3 and those services offered by
radio. Both radio and MP3 distribution services serve to sample music to consumers
in an attempt to entice users into purchasing the music from a physical retail store.
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What is to stop consumers listening to a radio from taping their favorite songs for
playback at a later time on their stereo? Just like radio, users wanting to sample music
before purchase use distribution services as a means of trialing music before its
purchase.

2.5.2 The Record Industry- Protecting their territory
At the middle of the chain stands the record industry. These are the people generally
responsible for the recording and selling of the music. Hill (2003, p. 62) identifies the
five major players that make up the bulk of the recording industry, they include:
1. Sony Music Entertainment
2. BMG
3. Warner Bros. Records
4. Universal Music Group
5. Emi Records
As stated by Calvin and Tan (2001, p. 66) artists are traditionally dependent on record
labels for music creation and especially music distribution. However “now the net
makes it possible for artists to handle parts of music creation and distribution process”
(Calvin & Tan 2001, p. 66). Furthermore, qualitative research conducted by Easely,
Michel and Devaraj (2003, p. 92) suggests that the marginal cost of e-distribution of
music is negligible, challenging the prices and the position of established distribution
channels. The use of the Internet and music sharing applications threatens to remove
the need for the traditional intermediary role played by record companies. This threat
has resulted in many record companies and contracted music creators joining together
with the aim of crippling services such as Napster, arguing that distribution services
will destroy the music industry. This argument is fuelled by the need of each of the
music industry’s stakeholders to guarantee their position in the supply chain.
Nevertheless this view is not agreed upon by all.
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2.5.3 Music Creators/ Artists- Mixed views
The use of distribution services such as websites and P2P software is also benefiting
some artists. Through personal observation Burnett (2003), a music composer, found
that MP3.com actively enabled the promotion and marketing of his music to half a
million people on a payback for playback system. Through this system Burnett (2003)
earned income every time his music was downloaded or streamed by users across the
world. Large entry barriers typically limiting music creators have been removed by
music sharing services such as MP3.com, playing the role of the intermediary often at
little or no cost compared to the large percentage claimed by record companies. The
fact that research was subjective introduces elements of bias into the findings of this
article. The author makes no mention of experience with record labels and fails to
compare the use of distribution services such as MP3.com with traditional suppliers
such as record companies indicating a gap in research.

One definite problem that arises is that musicians are divided on the issue of online
distribution. Some high-profile artists and bands have expressed interest and praise in
Napster, including Limp Bizkit, who accepted sponsorship from Napster for its “back
to basics” tour in 2000, and Courtney Love (Hill 2003, p. 233). On the contrary other
outspoken artists such as Dr. Dre and Metallica have taken out law suits against
Napster working to shut down the service (Hill 2003, p. 233). Some artists have gone
as far as withholding permission from their record label to participate in authorised
music subscription plans such as Pressplay and MusicNet to further slow the
acceptance of these subscriptions.

Literature reviewed was substantially qualitative identifying through exploration that
different stakeholders of the music industry have different perspectives on the debate
between distributing digital music and the future of the music industry. Even within
specific stakeholder groups, such as artists, different artists take varying opinions on
the use of services such as Napster. Literature reviewed fell short as it generally
provided only one perspective and was subjective in that research was either for or
against the use of music sharing services failing to argue the other side. The research
reviewed did not take into account different stakeholder perspectives or offer
comparisons between perspectives in order to obtain a holistic view. The

26

understanding of a single stakeholder perspective could not provide an unbiased
answer to the question posed of digital music distribution services and their role in the
destruction of the music industry. For this reason a distinct review of different
stakeholder perspectives is not possible at this stage

2.6 Technical Drivers
The process of distributing music involves a variety of different technical enablers.
Technology is the driving force behind the creation and transfer of digital music.
Without technology at any stage the supply chain will fail and the digital music file
will not reach its destination. The technical dimensions to be discussed refer to the
technologies involved in the distribution of music and how they interact in delivering
the final digital music file.

2.6.1 Increasing Bandwidth
The first step in transferring music online is to download a file. According to Hill
(2003, p. 254) to process of a downloading refers to the: “transfer of a song from a
server to a personal computer (PC). Likewise, the transfer of a song from a PC to a
portable device such as an MP3 player. P2P downloads proceed from one PC to
another, without the file residing on a server”. Downloading digital music files using
a traditional dial-up connection is often slow and time consuming. However,
developments in technology have enabled users immediate access to large databases
of music and high download speeds.

Observation and sampling by Stevens (2003, p. 99) provides evidence of an increase
in downloads indicating that Kazaa was the most popular file sharing application
because of high download speed capabilities and the ability to simultaneously
download multiple copies of the same song. Macedonia (2000) also attributes
developments in technology to the growing popularity of downloads. One example
provided by Macedonia (2000, p. 99) describes an increase in downloading as a result
of the move toward broadband communication in the home giving users high speed
connection and quicker downloads. According to Macedonia (2000, p. 100) the design
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of PCs with fast pace processors and large storage capabilities has provided facilities
to handle such downloads. What emerges is the idea that technology is not only
facilitating but encouraging the use of distribution services. Developments in
technology are making it quicker and easier for users to download music from the
Internet. With current technological capabilities it would be quicker for consumers to
download a single from the Internet rather than to purchase the same single from a
physical retail outlet.

2.6.2 Media Devices Proliferate
If consumers are not downloading music from the Internet alternate technologies
allow users to rip and burn music on their PCs. Ripping is defined by Hill (2003, p.
21) as encoding “those files off the CD and turning them into more flexible, portable
files”. Burning refers to recording files onto a blank CD in your choice of format (Hill
2003, p. 21). Using these technologies consumers can copy and distribute music just
as they would through the use of services provided by Napster and Kazaa. Personal
CD players and car stereos now also support the MP3 format along with the
traditional CD format for playback. Although considered illegal companies are
enticing users into working with and listening to MP3 files through evolutionary
development of such technologies.

Large corporations are also investing in the MP3 market through the development of
MP3 players and devices that only play MP3 formatted music. Hill (2003, p. 259)
defines a portable player as a “hand-held music player that plays MP3 files, and
possibly other music file types”. Players can typically hold from anywhere between
thirty and on hundred minutes of music depending if they are ram-based or diskbased. Similar to the findings of Macedonia (2000), Lam and Tan (2001) found that
current developments in technology encourage the distribution and sharing of MP3
files over the Internet. If the technology is available consumers are going to use it. On
the issue of piracy Lam and Tan (2001, p. 67) also found that “the prevalence of
technologies supporting specific industry standards also facilitates development of the
new music distribution paradigm”. Unfortunately the development of free and trial
technology often outpaces the development of legal protected services.
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Literature reviewed identified technology as a major factor in the large scale
popularity growth of transferring digital music online over time. Research covered fell
short in identifying the relationship between the growth and development of
technology and its roll in the demise of the music industry. Much of the blame for the
perceived demise of the music industry has been placed on users rather than
technology that facilitate distribution of digital music. What is more confusing to
consumers is the fact that corporations fighting to shut down services such as Napster
and MP3.com are also investing in the MP3 market through the development of
personal players, this makes for an unstable market. If technology such as Napster and
Kazaa is bad for the music industry, why is it being created and facilitated through
appliances developed by some of the major record labels including Sony. Research
failed to identify or answer such a question to be covered as part of this thesis.

2.7 The Gap in the Literature
The purpose of this chapter was to critically examine secondary sources of research in
documenting a review of literature in relation to the thesis topic of digital music
distribution services and their role in the destruction of the music industry. In
summarizing each of the streams the following significant findings were noted:
1. Clear advent of contrasting opinions between stakeholders of the music
industry (refer to section 2.5) on issues regarding the digital music
distribution services and their role in the destruction of the music industry.
2. Lack of standards and laws regulating distribution services and sharing music
online.
3. Research reviewed lacked holistic properties, concentrating on a single theme
rather than the spectrum that will be covered as part of this thesis.
4. The review of literature failed to identify the dynamic interplay between
drivers and inhibitors of the online music industry.
5. A majority of past literature was quantitative, establishing the need for
qualitative research.
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What is more research reviewed fell short in identifying relationships between each of
the themes discussed. Lam and Tan (2001, p. 67) argue that “the advent of portable
MP3 players and similar technologies exacerbates the situation by encouraging piracy
and copyright infringements”. From this a direct relation can be noted between
technical and legal themes based on the fact that each of the themes has a direct effect
on each other. Moreover, developments in portable player technologies are
influencing consumers to potentially commit a crime by downloading MP3 music.
The combination of these themes identifies a further gap in research relating to the
discussion of ethics. For example, the use of portable players sold to the mass market
may be perceived as legal but the MP3 formatted music contained on such appliances
is considered illegal. In taking a holistic approach to the question posed as part of this
thesis, the relationship between themes and discussion of ethics will be discussed in
exploring digital music distribution services and their role in the destruction of the
music industry.

The review of this research literature, contained in this chapter, has concluded that a
significant gap in the literature does exist. The literature review indicated that no
investigation had been done into all three distribution services and their impact on the
music industry. Moreover, research fell short in identifying the different models of
sharing made available through each of the three distribution services nor the
similarities and difference offered by each. It was found that research reviewed was
particularly lacking holistic properties and therefore could not substantially cover
economic, social, legal, and technical determinants to be explored as part of this
thesis. This would strongly suggest the justification for this research project has been
adequately established. The methods to be employed in addressing the identified gap
on current research literature are to be described in the proceeding chapter, research
design.
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3 Exploratory Research Strategy

3.1 Introduction
The previous chapters have provided the necessary background information relating
to digital music distribution services and their role in the destruction of the music
industry. In conducting the literature review a gap was found indicating the need for a
qualitative research. This chapter will describe and justify the process of methodology
selection for accurately addressing the research question, current literature gap and the
objectives outlined in preceding chapters. Research will be exploratory using
qualitative data with a holistic design. The multiple case study methodology will be
employed to group dimensions according to the distribution service used. Data will be
collected through the combination of document review and interviews. Evidence
gathered will be from multidisciplinary fields in order to explore the different
perspective of the stakeholders of the music industry. In order to address the gap in
research dimensions have been chosen to provide a holistic description of digital
music distribution services and their role in the destruction of the music industry. This
methodology was chosen as the literature review suggested that current research
lacked holistic properties, concentrating on a single theme rather than the spectrum
that will be covered as part of this thesis.

3.2 Research Design
3.2.1 Case Studies
Due to the exploratory nature of this thesis, the most appropriate methodology to
address the research statement is that of multiple case studies. Robson (1993, p. 147)
defines a case study to be “a strategy for doing research which involves an empirical
investigation of a particular contemporary phenomenon within its real life context
using multiple sources of evidence”. As identified by Robson (1993, p. 147) the
contemporary phenomenon, or case, can be done on individuals, on a group, on an
institution, on an innovation or virtually anything. The multiple case study
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methodology has been chosen as evidence gathered through the exploration of
multiple cases is often considered more compelling and the overall study is therefore
considered as being more robust (Yin 1985, p. 48).

Chapters 4, 5 and 6 will correspond to case studies on MP3.com, Napster, and Kazaa.
Each of these case studies will serve to guide the reader on an exploration of
discovery of the research statement. Facts and evidence will be presented to allow the
reader to make use of the analysis to interpret the major points that are being put
forward. Each distribution service considered in this study was carefully chosen based
on its historical importance. Moreover, each of the cases chosen represents a different
type of distribution service for sharing digital music online which has a common
characteristic of being a market leader based on user numbers during a particular
stage of operation. Quantitative data presented by Mudd (2000) recorded as part of the
literature review provides evidence of this characteristic recording Napster as a
having the most user numbers in the first quarter of 2001, with a later shift and
restructure of Napster resulting in users moving to the Kazaa distribution service,
which recorded the most users as of the second quarter of 2002. Therefore, it can be
said that each of the three chosen digital music distribution services had a cause and
effect relationship as the close of one resulted in the boom of another (see figure 3.1).

Figure 3.1 Flow of users between three cases chosen

Although all three cases share the common characteristic of being a market leader at
one time each of the three distribution services to be studied as cases differ in
structure and operation. Moreover, each of the three cases represents an alternate
method of downloading music from the Internet further adding holistic properties to
this thesis. Napster, a P2P program designed predominantly for mp3 downloads,
began as a free service providing a central server that indexed the songs contained on
its users hard drives. After legal proceedings Napster was shutdown and relaunched as
a legal PPD service where users payed for the rights to download supported music.
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MP3.com represents a different type of distribution service being a website where
artists can post there music for download, offering both free and PPD services to its
users. The final case of Kazaa, a new brand of P2P, is a decentralized file sharing
programs that allows its users to share a variety for different file formats for free
across millions of anonymous super nodes.

3.2.1.1 Multiple Case Studies
The main unit of analysis to be employed as part of this thesis is the online music
company (i.e. Napster, MP3.com, Kazaa). The sub-unit of analysis is the stakeholders
that interact with the online music company. As mentioned in preceding chapters
there are three major stakeholders in the supply chain; the artist, the record company
and the consumer/ user. At the first level the technology is considered independently;
at the second level the different perspectives of the individual stakeholders are
considered and then related back to the main unit of analysis. The sub-units are
significant in that they offer an opportunity for more extensive analysis further adding
holistic properties to the thesis. Consumers and stakeholders are of great importance
to the online music company value chain. An example of this is highlighted through
the rise and fall of Napster, which can be directly mapped to stakeholder numbers
using the service. In this sense, the sub-unit analysis is an essential part of the thesis.

Each of the cases will be broken down further according to dimension. Research will
be divided into four distinct themes, or dimensions, in order to explore the current
state of understanding, including the following determinants, economic, social, legal,
and technical (see figure 3.2). The dimensions have been chosen in order to gain a
holistic perspective on digital music distribution services and their role in the
destruction of the music industry. Each of the dimensions will be considered
independently in relation to the main unit of analysis. Moreover, each of the
dimensions will be further divided according to the second unit of analysis, the
stakeholder, in order to describe the independent stakeholder perspective on the
dimension in relation to the online music company.
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Figure 3.2 Online music industry dimensions

3.2.1.2 Literal Replication
In exploration of the research statement it is the speculation of this researcher that
results from each of the three case studies may be comparably similar given that each
case represents a different type of the same technology; a digital music distribution
service. Evidence from the literature review supports this, whereby quantitative data
presented by both Mudd (2002), Michel and Deveraj (2003, p. 95) and Lam and Tan
(2201, p. 64) recorded the movement of user numbers and downloads across various
distribution services in identifying a shift in power towards the consumer. As part of
chapter 7 a cross-comparison (refer to figure 3.3) of each of the case studies will be
discussed giving evidence of literary replication in relation to the role distribution
services are playing in the destruction of the music industry.

Figure 3.3 Overview of methodology
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3.2.1.3 Case Study Protocol
Having defined the main and secondary unit of analysis above, it is now necessary to
identify each of the questions to be explored in the case studies (see figure 3.4). Each
case study will contain information about the online music company itself;
stakeholders involved in music distribution; specific dimensions of the online music
company; and different stakeholder perspectives on those dimensions. Case studies
are divided into dimensions to make comparison a manageable task for both the
investigator and the reader. Previous studies have isolated each of the individual case
studies, particularly Napster, as being separate from one another- this thesis draws on
the relationship between each of the cases.

Figure 3.4 Case study protocol

3.2.1.4 External Validity
Two main sources of evidence will be used in this thesis, documentation review, and
interviews. According to Robson (1993, p. 274) most methodologists do encourage
supplementary methods of evidence. This thesis employs the multiple case study
methodology with multiple sources of evidence and as such external validity is
present. The main advantage of employing multiple methods is that it commonly
permits triangulation and the reduction of inappropriate certainty (Robson, 1993, p.
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291). Moreover, “similar patterns of findings from very different methods of
gathering data increase confidence in their validity” (Robson 1993, p. 69).

3.3 Data Collection
3.3.1 Documentation Review
The documentation review will analyse documentary evidence on digital music
distribution services and their role in the destruction of the music industry. The mode
of data gathering will consist predominately of electronically sourced information
with documents considered from primary and secondary sources in a variety of
formats from books, journals, newspapers, magazines and online databases (see table
3.1). With all three cases to be researched still being active, the existence of company
websites will provide relevant information required in conducting ongoing research.

Table 3.1 Journals, magazines and newsletters used for collecting documents
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Books will be used to provide technical representations of a online music company at
a given point in time, however, they are especially useful in that they familiarise the
researcher with the more important definitions, concepts, changes and issues relevant
to the research statement. Computing and engineering journal articles, most of which
are electronically sourced, will serve much the same function as books with the
advantage of providing more frequent and up-to-date pieces of information
throughout the duration of the thesis. Moreover, online music company articles will
also serve to provide information on the specific dimensions (see figure 3.2) identified
as part of this thesis and are usually written by experts who have had professional
experience in the field.

Press releases, magazines and newspapers will be used as a means of tracking change
and developments in the online music companies studied during the duration of this
thesis. Criticisms of press releases are that they are sometimes subjectively written,
and as such will only serve as a means of tracking developments. Newspaper and
magazine articles will serve to add social dimensions to this thesis as they are usually
not technical in nature and written by reporters with little or no technical expertise in
the field. Newspaper and magazine articles will serve provide an alternate up-to-date
means of offering different stakeholder perspectives than those offered in the more
technical scientific journals.

3.3.2 Interviews
Interviews will be used as a means of supporting the collection of research
information from the documentation review. Robson (1993, p. 229) defines an
interview as conversation “initiated by the interviewer for the specific purpose of
obtaining research-relevant information and focused by him on content specified by
research objectives of systematic description, prediction or explanation”. With this
aim in mind the interviews will be semi-structured, and categorized by the stakeholder
interviewed. The choice of semi-structured interviews will allow the interviewer to
change the set of questions based on the specific stakeholder to be interviewed.
Moreover, such a structure will also allow for modification of questions during the
interview based on perception of what seems appropriate in the context of the
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conversation. This flexibility in structure will allow for the interviewer to change
certain wording within questions, give explanations, leave out particular questions or
even add new ones. Interviews will be managed to run between half an hour to an
hour depending on the dimensions to be covered and the stakeholder interviewed.
Stakeholders to be interviewed will represent each of the stakeholder’s part of the
music industry; that is consumers/ users, artists/ music creators and law professionals.

3.3.3 Interview Protocol

3.3.3.1 Interview Design
The design of the interview questions is intended to provide qualitative rather than
quantitative data. In particular interviews will provide the opinions of the different
stakeholders of the music industry on the range of issues to be covered as part of this
thesis .This directly addresses objective 2 and 3 of this thesis (see chapter 1). Before
the commencement of an interview each participant will receive an information sheet
informing them of the relevant background of this thesis (see Appendix A). The
interviews have been designed in accordance with the University of Wollongong
Human Research Ethics Committee guidelines (see Appendix C). Each of the
interview questions will specifically cover a separate issue in order to meet the
objectives of this thesis. The sub-questions within each question are aimed at probing
the interviewee for further information into their insight on the dimension to be
covered .The interview questions will be adopted depending on the stakeholder,
however, some questions have been intentionally repeated to all stakeholders in order
to determine the differences in opinion on the issues to be discussed (see figure 3.5,
3.6 & 3.7). This will allow for a deeper exploration of the research question posed as
part of this thesis. Due to the semi-structured nature of the interviews, not all
questions will be asked in order or to each interviewee. A copy of the interview
transcripts is provided in Appendix B.
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Figure 3.5 Interview questions – music creator
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Figure 3.6 Interview questions – consumer
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Figure 3.7 Interview questions – law professional
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3.3.4 Reliability
The extensive bibliography and list of online resources contained within this thesis
can be used by any researcher investigating online music companies in the future as a
further contribution to knowledge in the field. Furthermore, such details could be used
by a researcher wishing to repeat the same study in the future. The search for
literature was progressive, categorised by case, then dimension and stakeholder
covered. Keywords were used to locate, record and categorize each bibliographic
citation that was recorded. Hard copies of actual key sources of documentation were
also made. Paper documentation, like that that was electronically sourced, was
organised in bundles according to case, dimension and stakeholders covered as part of
the paper.

3.4 Data Analysis
Due to the exploratory and descriptive nature of this thesis many different types of
analytical techniques will be employed to describe the findings. Data will be analysed
through the use of tables, graphs and displays to help emphasise the main points and
findings to be presented within the thesis. Chronological time lines may also prove
useful in tracking the life cycle of the online music company. Each data analysis
technique will be specifically chosen based on the specific dimension of study to be
covered.

The analytical strategy relying on theoretical propositions will be adopted as part of
this thesis (Yin 1984, p. 100). The concepts presented as part of the literature will
serve to draw causal links between dimensions. Links identified as part of the gap in
the literature review will serve will serve to shape the objectives and overall design of
the case studies. Conclusions will be drawn as part of the cross-case study analysis
noting recurring themes or dimensions from each of the dimensions studied.
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3.4.1 Time Horizon
According to Cavana, Delahaye and Sekaran (2001, p. 119) data gathered will occur
over a particular time horizon, either longitudinal or cross–sectional. Cavana,
Delahaye and Sekaran (2001, p. 122) define longitudinal studies as studies of people
which occur in more than one point in time. The course of a longitudinal study may
require a similar data set to be gathered several times. Conversely, during a crosssectional study data is collected at only one point in the duration of the research
process (Cavana, Delahaye & Sekaran 2001). Due to the nature, and limitations of this
thesis, the cross-sectional approach will be employed to effectively meet the aims and
objectives of the research project by collecting a single sample of data over a short
period of time.

3.5 Conclusion
This chapter has outlined the methodology chosen for addressing the research
question and identified gap in current knowledge while ultimately achieving the
research objectives. Research is to be qualitative, employing multiple case studies in
conjunction with multiple sources of evidence the increase the validity and reliability
of the thesis. The multiple sources of evidence employed include documentation
review and interviews. Each case is to be further broken down according to economic,
legal, social and technical determinants in order to gain a holistic perspective of
digital music distribution services and their role in the destruction of the music
industry. To compliment the multiple data collection techniques employed a variety of
different types of analytical techniques will be employed to convey findings The
research design, data collection and data analysis stipulated in this chapter will now
be applied in the proceeding chapters.
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4 MP3.com – From storing your MP3s online to
music forum
4.1 Introduction
Previous chapters of this thesis have introduced and discussed the concept of digital
music distribution services so that the current state of music online could be
determined. The need for this thesis addressing the question of digital distribution
services and their role in the destruction of the music industry was established from a
review of previous literature (chapter 2). This chapter will investigate how MP3.com
has impacted on the music industry. MP3.com was chosen as the first case study as it
was launched before Napster and Kazaa and was the first to make music available
online at a large scale to consumers. MP3.com as a website is significant to this thesis
as it representative of a different type of digital music distribution service than
Napster and Kazaa. This chapter will discuss the various issues that arose from
different stakeholders in the music industry in order to understand if MP3.com has
had a negative affect on the music industry.

4.2 Background
During 1998, the trading of MP3 files was growing exponentially over the Internet
(Burke & Montgomery 2002, p. 5). Internet users were beginning to download and
share music converted into the MP3 format with friends and colleagues. Many
websites began to appear facilitating the download of music files. According to Burke
and Montgomery (2002, p. 5) the music industry’s distribution chain was vulnerable
at the time of MP3.com’s creation as the Internet and the radio industry had begun to
change the marketing landscape. Michael Robertson, working for filez.com, began to
notice that MP3 music files were being increasingly shared over the Internet. After
working with a number of dotcom start-ups, Michael Robertson founded MP3.com in
1998 (Wagner 2004, p. 4). The idea put forward by Robertson, was that of an online
repository that facilitates access to previously owned music on the Internet (Lechner
& Schmid 2001, p. 8). The service allowed members, who could prove ownership of a

44

particular CD, to get a copy of that CD in MP3 format. A member could prove
ownership in one of two ways: by either ordering the CD online through MP3.com, or
secondly, by placing the CD in the CD-Drive. MP3.com also provided its own library
of CDs, which it converted into MP3 recordings. According to Hines and Borland
(2004), MP3.com was created with the vision of creating a new distribution channel
that would enable members to get access to more varied music. MP3.com offered free
storage space and access to any band, that is, both those signed and unsigned. The
website took off, and by 2000, MP3.com had over 10 million registered members,
which it gave access to a library of over 40,000 CDs in MP3 format (Wagner 2004, p.
4).

4.3 Enabling Technology

4.3.1 Online Music Repository
The prime technical function of MP3.com was the online storage of MP3 music files.
The architecture was client-server based. The client contained MP3 files and a
registry with all the information about consumers and artists within the community
(Lechner & Schmid 2001, p. 9). To promote interaction MP3.com offered a
recommendation service that matched consumers and artists based on their individual
profile. Furthermore, MP3.com allowed its members to create their own online
jukebox or radio station (Grossman & Hift 2000). Search engines such as MP3now
allowed members to mix and match their favourite songs, by searching for their
favourite bands and genres of music. Access to music stored online was granted via
Internet technology using browsers of different kinds, including wireless application
protocol (WAP) (Lechner & Schmid 2001, p. 9).
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4.4 Social Attitudes and Behaviour

4.4.1 Unsigned Artists Establish Web Presence
According to Richtel (2001, p. 7), MP3.com was created with the hope that the
Internet would reduce some of the power of the major labels, and allow alternate sales
channels for artists. Harmon (2001, p. 1), describes the Internet as an “equalopportunity jukebox”, as it allows artists to establish themselves online and make a
modest income from the distribution of their music. MP3.com did just that, providing
the opportunity for unsigned artist to publish a CD online and further produce and
ship offered CDs on demand (Lechner & Schmid 2001, p. 9). As stated by
Premkumar (2003, p. 93), many artists saw this online model as a promotional
channel that could generate revenue and establish a name for an artist before possible
future recruitment by a record company. Partyka (1999, p. 6) found through
experience with MP3.com that an artist was empowered to not only sell their music,
but to reach a greater audience than previously possible. Regarding the establishment
of unsigned artists online, Lechner and Schmid (2001, p. 9) found that MP3.com
opened up a new business model for the online publication of music. Furthermore,
through online community promotion, MP3.com began a trend of increasing
participation of stakeholders in the music industry at all stages of the value chain
(Lechner & Schmid 2001, p. 10). In its database, MP3.com held one million songs,
from approximately 150 000 musicians, most of them unsigned, which visitors could
download from (Richtel 2001, p. 7).

MP3.com established an alternate means of distributing music, which was linking
more artists with more consumers. Furthermore, as stated by Partyka (1999, p.6), 50%
of the revenue generated from CD sales and MP3 downloads on MP3.com went to the
artist, which was a higher percentage than received by artists signed to major record
labels. These findings would suggest that MP3.com was having a positive influence
on the music industry at the time. Artist could produce more music at less cost, which
could in turn reach more consumers. However, this new business model removed the
need for intermediaries, namely the record companies. MP3.com became the first
threat of competition to record companies who had always enjoyed free reign control
of the music market.
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4.4.2 Traditional Versus Digital Distribution
Many authors have labelled the debate between digital music distribution services
such as MP3.com and record companies as a conflict between traditional means of
media distribution versus the digital means. On one side artists believe that
"[m]usicians should be free to choose to use an unsecure format if they want to reach
more people" (Boehlert 1999, p. 2). Conversely the record companies are arguing that
“[t]he media companies have a legitimate concern that the medium of the Internet
enables piracy, but there is also an unsavoury concern that they are losing their
traditional distribution mechanism” (Bixby n.d., p. 3). Through personal experience
Ulbrich (2003, p. 2) found that tactics used by the RIAA are alienating consumers,
and as a result many now refrain from purchasing from record companies. An
MP3.com spokesmen was quoted as saying that "MP3 has given control back to
people who create - not to the bottling plants,", and further that "[w]e've come here to
bury them" (Boehlert 1999, p. 1). Suddenly, a market once dictated by the rules and
control of record labels, was pitted against online digital music distribution in a battle
for consumers. Record companies were concerned about a loss of revenue from what
they labelled to be illegal distribution. However, consumers and artists had more
access to more music than ever before and began to support MP3.com. The record
companies, determined to protect its position in the supply chain, claimed that
MP3.com was in breach of copyright law and linked the service to a downturn in sales
in the music industry.

4.4.3 Consumers Increase Music Consumption
Consumers, given a taste for MP3 music, soon began to expect that music should be
available free. Research conducted by Howarth (2003, p. 1), looked at feedback from
5000 registered users at a localised MP3.com site. The results of the survey found that
43% of respondents replied “yes definitely” to the question “should music be free?”,
while 34% said “yes maybe”, 12% responded “definitely not”, and 11% expressed no
opinion (Howorth 2003, p. 1). According to Harmon (2001, p. 1), it is unquestionably
legal to download, play and copy music posted by unsigned artists such as those on
MP3.com. The company was simply giving consumers what they asked for, free
music, and lots of it. Nevertheless, those already established artists were not paid for
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the posting of their work. It may be legal to download the music of unsigned artists,
but what about those contracted to record companies? If artists were not compensated
for their work, what would be the motivation for them to continue to produce music?
Before MP3.com the notion of “free” music at such a large scale did not exist. The
statistics provided by MP3.com would suggest that it immediately impacted on
consumer behaviour. The record companies and some artists saw this as a threat to the
music industry’s survival.

4.4.4 Artists’ Success through MP3.com and the World Wide Web
Many artists had success by making their music available at MP3.com. Olsen (2002,
p. 62) attributes the success of many artists to the ability of MP3.com as a one-stop
promotional tool, bringing together and developing artists, distributing their material
and educating them about the music industry. As stated by Hughes (1999, p. 4), what
was attractive to prospective artists is the fact that MP3.com was free. An artist
wishing to share their music only had to sign up and upload their songs to the site.
Some artists, such as Alex Smith, who had just graduated from high school, were
earning amounts of up to $10 239.08 from MP3.com (Harmon 2001, p. 1). Revenue
was generated as MP3.com payed all artists, signed or not, a small fee each time
consumers listened to their music (Harmon 2001. p. 1). According to Olsen (2002, p.
62), MP3.com allowed artists on the Internet to break down a lot of barriers.
Furthermore, MP3.com gave artists the chance to market their music faster and
achieve global reach. For artists, MP3.com was the answer to a long standing want to
get their music to as many people as possible in the hope of gathering a consumer
following.
“I think the MP3.com service was quite good for us, I didn’t mind the
fact we hadn’t gotten paid, because it was an avenue to get some
exposure, and a central place to send people to download our MP3s. We
had received countless amounts of guestbook entries and emails (both
good and bad) from the site, which I found really encouraging”
(Participant 1).
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4.4.5 Open Door- A policy for bad music
The record companies contended that allowing any artist to disseminate their music
online was a policy for the creation of bad music. According to Spellman (2003, p.
86) online labels turn away few artists looking to distribute their music, as opposed to
major labels who turn away a high percentage of artists. This was based on the fact
that MP3.com did not filter through and choose music to be posted, but simply
allowed any artist to upload their music. Furthermore, Premkumar (2003, p. 1) found
that while well-established artists may be able to sell directly to customers, unsigned
artists may struggle to build a fan base. According to Lechner and Schmid (2001, p.
9), this is because online music requires good community management to find their
customers, a role traditionally taken by record companies. However, Michael
Roberston, founder and chief executive officer (CEO) of MP3.com, in response stated
that “somebody has to make the choice. Should it be a record label or a consumer?”
(Spellman 2003, p. 87). This is an important point, and raises the question of how a
traditional record company makes a judgement on its signings of so called quality
music. Is the quality of the recording based on the probability that the recording will
sell multiple units to consumers that certifies quality music? MP3.com reasoned that
if consumers are downloading the music, then the opinion of record companies should
not matter as more music equals a larger music industry. The record industry asserts
that lower quality music would deter consumers from future purchasing of CDs,
which will have an adverse effect on the future of music industry. This could point to
a deeper issue of control, as MP3.com through the removal of intermediaries has
transferred more control and authority over music to artists and consumers. This
position of control was traditionally held by record companies, whereby artists and
consumers were confined by the rules of record companies.
“I think it should be up to the consumer to decide if someone’s music is
worth paying for… free music gives smaller artists greater exposure and
artists potentially more fans… but, like any industry, what’s the point of
having lots of customers if they aren’t paying for your product?”
(Participant 1).
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4.4.6 RIAA Developing a Negative Image
The fear of being removed from the supply chain and consequent actions taken
against companies such as MP3.com built a negative image of the record companies
among some stakeholders in the music industry. Many artists have turned against
record companies as it is believed that the record companies only protect their own
interests. Furthermore, none of the A’s in RIAA stands for artists, but the association
rather supports the record industry. One consumer went as far as to say that he
“simply won't pay $18 for a CD anymore, especially when the proceeds are being
used to sue 12-year-olds, grandmothers and other folks who are generally law-abiding
citizens," (Ulbrich 2003, p. 2), as if to call consumers to stand up against the action
taken by the record companies.

Kent Wirt, an MP3 advocate, characterises the supporters of the MP3 format with the
following quote:
“[i]t appears that the RIAA’s [litigation strategy] is being driven by the
interests of its largest members, the big five record labels, who are
seeking to maintain their control of music distribution and prevent the
unfettered freedom of musicians without recording contracts at their
member companies to distribute their music to a broad audience.
Upcoming musicians, numbering in the thousands, are using the Internet
to their advantage to create awareness in a cost-effective manner, which
is clearly a threat [to] the major record label’s current distribution
model” (Brauner 1999, p. 2).
From this quote, it could be said that the belief that digital distribution services will
destroy the music industry seems to be based on a fear that such services will
eliminate traditional stakeholders, namely the record companies, from the supply
chain. MP3.com has showed artists and consumers that they can survive without
record companies, though the record companies seem to believe that without record
companies there is no music industry.
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4.5 Economic Implications

4.5.1 Higher Percentage of Royalties to Artists
Online distribution is allowing artists to earn revenue and reach consumers in new
ways. According to Cloonan (2001, p. 3), traditionally artists receive on average 15%
of the revenue generated from sales of music in the offline music industry.
Conversely, as previously stated through the use of MP3.com artists receive cash
payments based on the popularity of their music on the “payback for playback”
scheme as well as 50% of revenue generated from product sales (Goldstein, Bakalarz
& Lessing 2001). Regarding economic implications of selling music online
Premkumar (2003, p. 92) found that this strategy allows for cost savings in every facet
of the music industry operations, with the elimination of intermediaries creating a
more efficient supply chain. The program proved successful for various artists, and as
of March 2000, MP3.com had paid out $1m through the scheme (Goldstein, Bakalarz
& Lessing 2001).
From this evidence it would seem that both consumers and artists were supporting the
services offered by MP3.com. Artists were receiving a higher percentage of return,
while consumers had access to more music then traditionally offered. However,
according to Premkumar (2003, p. 92), revenue generation from online distribution
was infeasible as the artists must incur the expenses of direct advertising and
promotion, the jobs previously handled by the record companies. Record companies
believed that not only artists, but the music industry as a whole could not survive
without their inclusion in the supply chain. The model offered by MP3.com was
especially attractive for unsigned artists, but when it purchased the music of those
artists signed to record companies and made it available to its members its actions
soon came under heavy scrutiny.

4.5.2 MP3.com Linked to a Shift in Consumer Spending
The idea put forward by record companies that MP3.com would have a negative
impact on music industry was at large based on data that linked the downloading of
copyrighted music from MP3.com to a downturn in the music industry’s sales.
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According to MacDonald (2000, p. 2), MP3.com and related software put ecommerce at substantial risk by offering MP3 music to download for free. In response
to these claims, Michael Robertson asserted that "[w]hat they're really doing is trying
to use the Internet as a radio, in effect, a hundred-million-person radio as a way for
them to broadcast their music and alert new fans to their music" (Scheerer 1998).
However, a survey conducted by Howorth (2003, p. 1) found that only 53% of
consumers claimed they continue to buy the same quantity of records despite
downloading music. Though this is more than half, some might say that the other 47%
of consumers purchasing less music was enough to have a substantial economic effect
by bringing less revenue to the music industry. On the other hand, Ziemann (2002)
found that though music sales fell by 4.1% in 2001, however, the drop could be
directly linked to the record companies cutting their inventory by 25%. According to
Ziemann (2002), the fact that there was almost 12 000 fewer new releases from 1999
to 2001, means that record companies are making more money per release then ever.
In opposition to this, Howarth (2003, p. 1) found that consumers have decreased their
spending on physical music as 15% of consumers say they save between £1 and £15 a
month by downloading music, while 11% save £16-£50 a month, and 7% save over
£50 a month. Despite the claims by record companies that digital music distribution
services were linked to a downturn in music sales, the quantitative data presented
identifies that not only were consumers still purchasing, but also that the downturn in
offline sales could be linked to other factors. Results are inconclusive, and depend on
the image a particular stakeholder is trying to portray of the music industry. The fact
that a large number of statistical studies have been bias demonstrates that quantitative
data is not always the best method of investigation and further establishes the need for
a qualitative study like that of this thesis.

4.5.3 Is MP3.com Generating Revenue?
Though the online business model developed by MP3.com did seem to be successful,
the company generated a majority of its income from alternate means to distributing
music. According to Mannes (2001, p. 2), up to about 96.5% of the revenue generated
by MP3.com came from advertising. MP3.com offered both online and offline
advertising. MP3.com sold banners, portals and buttons to advertisers, offered website
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sponsorships, contests and CD sampler sponsorships (Cloonan 2001, p. 4). The
remaining revenue was generated from sales of CDs and other music-related
merchandise (Mannes 2001, p. 2). Goldstein, Bakalarz and Lessing (2001) describe
the trend of a dependence on online advertising revenue as dangerous to the
company’s survival, especially if unable to maintain those levels. However, before
legal proceedings were brought against the service, in the nine months up to
September 30th 2000, the company generated $58.1 million in revenues, as compared
to $6.6 million for the same period of 1999 (Cloonan 2001, p. 3). This implies that
the business model developed by MP3.com could be successful if it maintained a high
enough number of users. Being a pioneer in its time, it was the first distribution
service to give consumers an alternate to record companies, that is, until the
development of Napster.

4.5.4 Rise of Napster – The eclipse

MP3.com, being the first major digital music distribution service, enjoyed a large
majority of the online music market at the time of its creation. MP3.com’s first online
competitor came through the creation of Napster, a P2P technology that allowed
consumers to share music in new ways. According to Hines and Borland (2004) the
rise of Napster and file swapping eclipsed MP3.com, with free access to major labels
and other music through its networks. As people flocked to Napster, more and more
users moved away from the subscription services offered by MP3.com. Soon, the
record companies looked away from MP3.com as a major threat to its survival, to
concentrate their efforts on the infringements of Napster users. It became clear that for
survival, MP3.com had to develop a new business strategy to gain a larger share of
the online music market. Seeing an opportunity, record companies quickly moved in
to form mergers with the hope of future revenue generation (Pellegrini & Taylor
2001).
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4.5.5 The Corporate Shake up and Restructure

The move by the RIAA to shut down the MP3.com service for copyright infringement
had an immediate impact on the business operations of the company. After the cases
were settled with the record companies, MP3.com was sold to Vivendi Universal Net
USA in 2001 (Reardon 2004). Vivendi Universal maintained the unsigned artist
database but used to company’s technology to launch Pressplay, the digital music
subscription service co-owned with Sony Music Entertainment (Hines & Borland
2004). For the use of this service, members had to pay a specified subscription fee, the
dividends from which would be divided among MP3.com and the record companies.
As the news of new P2P technologies spread among consumers, more and more
people moved away from MP3.com. Eventually, with the realization of mounting debt
Vivendi began to sell its online media assets.
Pressplay was sold to Roxio for the new Napster service (Hines & Borland 2004).
CNET networks, owner of CNET News then purchased the MP3.com brand and its
online database in November 2003 (Reardon 2004). MP3.com then announced that
after the sites removal, all on the online content stored on its servers, including that of
unsigned artists, would be destroyed (Hines & Borland 2004). MP3.com was
relaunched in 2004 as a source of information for digital music. CNET then launched
its own independent artist service in 2004 at Download.com, stating that
"[d]ownload.com plans to do for musicians what it did for software developers when
it launched nearly 10 years ago: give independent artists an affordable way to build a
market for their work," (Borland 2003). However, CNET did not own the back-end
systems and therefore did not have the capacity to transfer existing independent artists
from MP3.com to the new Download.com service. Daniel O’Neill, the former chief
technology officer (CTO) and vice president of engineering for MP3.com, and Joseph
Tebo, then acquired the TruSonic brand and related assets from MP3.com (Reardon
2004). The TruSonic service provides digital music programming using the Internet.
TruSonic, partnered with the online music company GarageBand, purchased access to
the database of unsigned and independent bands once owned and operated by
MP3.com (Borland 2004). Former MP3.com artists could have their songs transferred
to a new page on GarageBand, where artist could store three songs for free, with a
$6.99 charge for each additional song, or a $99 one-time fee for unlimited space
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(Borland 2004). The online music repository created by MP3.com was now owned
independently by a range of record companies. The record companies, who were
originally claiming that the services offered by MP3.com would lead to the music
industry’s demise, were now backing the service, as if to say that if you can not beat
them, join them. The business deals ensured that the record companies received
royalties from all the music of the artists which they owned the rights to. This was
perceived as a large victory to the record companies as the move guaranteed that they
gained more control over the online music industry. MP3.com and all that it originally
stood for was soon lost.

4.6 Legal Debate
4.6.1 MP3.com Lawsuit
While it might be true that it is legal to provide the music of unsigned artists for free
to download, when MP3.com purchased tens of thousands of licensed CDs and made
them available to its members it soon came under attack by the record industry. In
January 2000, the RIAA sued MP3.com for copyright infringement (Wagner 2004, p.
4). In its defence, MP3.com argued that that it was merely doing for individuals, as
they, under copyright law, could do for themselves (MacDonald 2000, p. 1). Any
individual could copy music (that they could prove ownership of) from one format
into another format, permissible under the “fair use” doctrine of US copyright law
(Bixby n.d., p. 2). To counter, the RIAA presented proof that the defendant purchased
approximately 45 000 CDs, which the plaintiffs held the copyrights to, and without
authorization, copied their recording onto to its servers for subscribers to replay
(Isenberg 2000). The judge rejected MP3.com’s argument, and found the service
guilty of infringing copyright (Wagner 2004, p. 4). The judge ruled that MP3.com’s
actions were not merely an infringement, but a wilful infringement (MacDonald 2000,
p. 1). Lon Sobel, editor of the Entertainment Law Reporter commented on the result,
and said, “I don’t know what MP3.com was thinking. Under the Audio Home
Recording Act of 1992, consumers get the right to make copies of material for their
own non-commercial uses. It does not give others the right to do it on consumers’
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behalf” (Bixby n.d., p. 2). As stated by Grossman and Hift (2000), MP3.com caught
the attention of the record industry as it copied CDs into MP3 format, which had no
loss in fidelity even after multiple generations. Each copy of CD converted into MP3,
sounds as good as the original. According to Litman (2000, p. 2) while MP3.com had
a licence to perform the music, the fact that it did not have a licence to make copies
made it in breach of copyright law. Tillet (2000, p. 12) described the MP3.com ruling
as a landmark decision, forcing it to reconsider its business and subscription models.
The move was intended to remove MP3.com as a threat to the traditional record
industry supply chain.

4.6.2 Settlements with Record Companies
The result of the court ruling had an immediate effect on the market value of
MP3.com. Shares fell 42%, to close at $6 a share in New York, where they once
traded as high as $105 (Grimes & Patti 2000, p. 1). The ruling for the RIAA
practically crippled the service, which set aside $170 million to pay record labels
(Mannes 2001, p. 1). However, after moving to close the service the music firms
agreed to license their catalogue of recordings to MP3.com for use in its service. The
license deal stipulated that the record companies would receive a certain amount of
money each time consumers stored or listened to one of their songs. Bixby (n.d., p. 3)
described the deal as ironic, as it essentially made “Warner and BMG partners in an
enterprise that the music industry had all but sworn to put out of business”. According
to Mannes (2001, p. 1) the deal illustrates how hard it will be to change the nature of
the online music experience without the backing of the established music industry.
After paying millions in damages MP3.com was eventually bought out by Vivendi
Universal (Wagner 2004, p. 4).
The record industry came to dispute, in a separate case, that copyright law makes it
difficult to launch an online music service (Benner 2001, p. 1). The record companies
argued that for a legal online music service to be successful one must embark on
individual negotiations with hundreds or thousands of publishers. Therefore, the
record companies asked the copyright office to interpret the law to permit it to sell
under compulsory license from publishers, so as to allow online music services to
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“thrive”, for the so-called benefit of all (Benner 2001, p. 2). This was a stunning
turnaround from the move to close digital music distribution services which it claimed
would destroy the music industry. Jonathan Potter, executive director of the Digital
Media Association (DiMA), said
"[w]e find it exquisitely ironic that the recording industry tries to define
the sound recording license (the one it owns) as narrowly as they can for
web casters, but the publisher's license (the one it pays royalties on) as
broadly as possible," (Benner 2001, p. 2).
It is as if record companies are saying that they want to do as much as they can to
build their business, but will not let anyone else build theirs. This can be linked back
to the issue of control. To the record companies MP3.com was more of an immediate
threat to its survival that that of the music industry as a whole.

4.6.3 Copyright Law in the Digital Age
Though a settlement was reached in the case between MP3.com and the record
companies, many questions arose about the application of copyright law online.
According to MacDonald (2000, p. 3), the result of the MP3.com case reminds us that
copyright is by no means an uncontested set of rights. To add to the confusion, legal
distinctions exist that a copyright holder’s rights differ depending on the technology
involved (Grossman & Hift 2000). Litman (2002) describes MP3.com as being part of
a pattern where
“[s]ome Internet upstart comes up with a compelling idea and a
threatening business model. This upstart is sufficiently well-capitalized
to be worth slapping down, but not enough to withstand scorched-earth
litigation. Copyright owners file a lawsuit. The upstart raises a couple of
compelling legal defences. Then it runs out of money and goes out of
business. Case closed” (Litman 2002, p. 49).
While the case is now settled, the legal questions remain, and look unlikely to be
resolved. With such a legal question of digital copyright, creators and copyright
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owners are struggling to find business models which work within the digital
environment that will bring a return on investment (MacDonald 2000, p. 3).

4.6.4 Today - Online digital music community forum
Today MP3.com resembles more of an online digital music community forum. On
MP3.com you can collect, review, rate, track and set preferences on digital music
(MP3.com 2004). Using this service a consumer can track artists to get the latest
news, tour dates, appearances and so forth (MP3.com 2004). MP3.com promotes an
online digital music community forum where consumers make lists of music based on
preferences, linking users based on common interests. Members can express their
opinions on a variety of different music artists and styles by using a star rating system
and writing full reviews (MP3.com 2004). MP3.com allows users to search for their
favourite music, with links to iTunes, Real and Napster allowing consumers to check
the availability of music from their favourite provider (MP3.com 2004). Users can
click on the links provided by iTunes, Real and Napster to gain instant access to
music files subject to the subscription fees of those providers. Whether the new
business model will be successful remains to be seen. However, what is for certain is
that the services currently offered by MP3.com, are definitely not viewed as a threat
to the music industry’s survival.

4.7 Conclusion
This chapter presented a review of literature on MP3.com and how it has impacted on
the music industry. MP3.com originally allowed artists and consumers to share and
store their music online in MP3 format. It was the first digital music distribution
service to challenge the music market which had always been controlled by record
companies. The site allowed many unsigned artists to distribute their music to more
people then previously possible at little cost. Artists received 50% of all revenue
generated from sales, which is a higher percentage than received from traditional
record companies. Many artists enjoyed success using the site, allowing them to
bypass intermediaries and go directly to consumers. The record companies believed
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that the “open-door” policy employed by MP3.com would have a negative impact on
the music industry. This is because record companies usually filtered through bad
music, but MP3.com allowed any artist to share their music online, which the record
companies perceived would lead to a drop in the overall quality of music. However,
those claims seemed to be more about fear and trying to devaluate MP3.com, who had
effectively shifted the power of choice onto the consumers, which made the function
of sorting through music previously performed by record companies redundant online.
To enhance its database MP3.com purchased in excess of 45 000 CDs which it copied
onto its servers for its members. This move brought the company under fire by the
record companies. The large scale copying of music was seen as a threat to the music
industry’s survival as it taught users that it was ok to get music for free. The record
companies sued MP3.com for copyright, and won, as it did not have permission to
make copies of the CDs it purchased, even though users had to prove they owned the
CD before getting access to the MP3 file. Furthermore, artists did not receive royalties
from their music being played on MP3.com, which the record companies feared
would deter artists from continuing to produce music. To support the record
company’s claims evidence was presented of a downturn in sales during the time of
MP3.com’s existence. However, findings were inconclusive with the downturn in
music sales also being linked to other factors such as fewer CD releases.
It is difficult to judge whether the business model started by MP3.com was successful.
Before legal action was brought against the company, stock prices and revenue were
increasing at a rapid rate, with most money generated from advertising. The result of
the court decision stifled MP3.com, allowing the record companies to move in and
make mergers for permission to the rights of music. This allowed record companies to
regain some control over the online music market, which posed a threat to its survival
as an intermediary in the supply chain. MP3.com’s assets were sold off independently
and it was relaunched in 2004 as an online digital music community forum. While
MP3.com had originally allowed disintermediation by connecting artists and
consumers directly, the record companies eroded this opportunity for the alternate
distribution of music by buying out and driving consumers away from MP3.com.
However, with the rise of free services offered by Napster, consumers soon turned
away from the subscription services of MP3.com. The proceeding chapter discusses
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the issues that arose through the development of Napster, with particular reference to
how Napster has impacted on the music industry.
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5 Napster – From free global sharing to subscription
5.1 Introduction
This chapter will examine the development of Napster and how it has impacted on the
music industry. The Napster case has been chosen as it was the first P2P technology
developed specifically to facilitate the sharing of MP3 music on the Internet.
Furthermore, the Napster case is significant as it is built around a centralized server
making it representative of a different type of technology to both MP3.com and
Kazaa. The aim of this chapter is to identify and discuss how Napster has affected the
online music industry. Facts and evidence presented will serve to guide the reader on
an exploration of the events of the Napster case relevant to the research question, with
the conclusion describing the main findings of the case study.

5.2 Background
Websites were the first digital music distribution technology to facilitate the sharing
of MP3s online. At the time consumers looking to download MP3s would search for
websites where songs were posted. However, most links were either unreliable or
broken and traffic peaks further made for slowed download times (King 2002, p. 1).
Shawn Fanning, given the nickname Napster, began thinking of ways to access music
files without using websites (Kumar 2001, p. 2). Fanning met regularly with friends
using Internet Relay Chat (IRC), where he would bounce ideas back and forth for
developing a program that would allow computer users to swap music files with one
another directly, without the need for a centralized file server or middleman
(Greenfeld 2000). The idea seemed simple; Fanning wished to combine a musicsearch function with a file sharing system, which could also facilitate communication
and instant messaging. The source code and ideas for such programs already existed,
with the instant messaging system of IRC, the file sharing functions of Microsoft
Windows and the advanced searching and filtering capabilities developed by various
search engines.
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After three months of writing source code, Napster was officially released in 1999
(Hill 2003, p. 258). With it, P2P networking was introduced to millions of users, and
it made free downloadable music stored on hard drives available across the world
(Hill 2003, p. 258). Napster was an instant hit with news of the application spreading
through WOM and media outlets (King 2002, p. 1). The Napster network grew almost
exponentially, as more and more people shared the idea and concept (King 2002, p.
2). The more people who signed on the more music made available to the Napster
community. Napster went on to establish an interim CEO in Eileen Richardson, along
with a team of programmers and executives, many of who were formally employed
within the music industry (King 2002, p. 2). At its peak Napster was proclaimed as
"the world’s leading file sharing community" (Lechner & Schmid 2001, p. 9)

5.3 Enabling Technology
5.3.1 Napster - The peer-to-peer structure

The technical set up of Napster was unique in many ways. Described as the first
application to unlock the power of P2P computing, Napster blurs the distinction
between server, client, and router as individual computers fill these roles,
communicating and sharing resources without dedicated servers (Lee 2003, p. 9).
Napster had a centralized file server that served as a hub through which users could
share music files with one another (Wagner 2004, p. 5). By allowing users to
exchange files directly, server bottlenecks could be avoided. Files were transferred via
various Windows protocols directly from user to user, only Napster’s index and
directory resided on the central server (Greenfeld 2000).

The P2P process of sharing, though revolutionary, was quite simple. The Napster
server provided, for free, a directory of files to be shared. Each user logged into
Napster, offered his/her MP3 files on the hard-disk to be shared with others in the
community, and registered those files in the directory (Lechner & Schmid 2001, p. 9).
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When searching for a file, the Napster client accessed the server and its directory of
files, and swapping took part following P2P architectures (Lechner & Schmid 2001,
p. 9). On its website Napster offered further interaction and recommendation services
to help promote the growth of its music sharing community. The system architecture
ensured that Napster got a hold of all the relevant information on the user and their
preferences, and community services were encouraged via Napster chat. Finally, a
user wishing to locate a song entered the search parameters in the Napster application,
and then downloaded it from the list of files generated by the Napster software (Bixby
n.d., p. 3). It is important to note that at no time during the sharing process did
Napster store the music files on its servers; it simply matched up the IP addresses of
the two users (Wade 2002, p. 2).

According to Greenfeld (2000), the Napster program did everything a web application
was supposed to do: it built community, it broke down barriers, it was viral, it was
scalable, and it disintermediated. Conversely, Kushner (2002, p. 77) found that from a
programmer’s point of view, the Napster program was floored in that it was not truly
open. According to Wagner (2004, p. 5), the technical set up of Napster differed from
other digital distribution services at the time by not requiring users to show proof of
ownership. With the growth of Napster came varied reactions from different
stakeholders part of the music industry. The record companies believed that the
services provided by Napster would lead to the destruction of the music industry as it
allowed the transfer of copyrighted music.

5.3.2 Technology – Facilitating copyright violation
Although the record companies were arguing that Napster would lead to the music
industry’s demise, those applications developed by the same record companies were
driving the demand for MP3 technology. An additional reason why MP3 downloads
may have impacted on the music industry severely over time could be linked to the
widespread adoption and purchasing of CD burners. Without burning a CD, MP3s are
confined to the PC and cannot substitute for the purchase of CDs. A survey conducted
by the RIAA in August of 2000, a time were Napster was experiencing increased user
numbers, found that 30% of music consumers under the age of 54 had CD burners
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(Liebowitz

2003, p. 29). Why did the record companies not fight CD burning

technology given that CD burners, like Napster, could also facilitate the large scale
copyright of music?

Further developments in technology seem to be encouraging consumers to participate
in file sharing communities such as those offered by Napster. As stated by Wade
(2002, p. 2) the rise of unlimited Internet access with free home telephone numbers
offered by ISPs, meant there was relatively little cost to downloading music on the
Internet. Not only was the amount of access increasing through technology, but also
the speed at which music was available. Though at an early stage of implementation,
broadband had begun to make its way into consumer’s homes. Quantitative research
conducted by Donovan (2001) found that from 1999 to 2000, consumer bandwidth
increased from 80 to 197 Gigabits, while enterprise bandwidth rose from 20.6 to 51.6
Terabits. On one side consumers were being told that downloading music was illegal,
but on the other side technology developments were enabling consumers to download
more music at quicker speeds.

This is considered the technology push effect, whereby the creation and adoption of
technology like broadband and CD burners was facilitating and even encouraging
consumers to download more music. According to Chau and Tam (2000, p. 230), the
technology push concept suggests that innovation is driven by science, and thus drives
technology and application. Scientific discovery through technology push triggers the
sequence of events which results in the diffusion or application of the technology
(Chau & Tam 2000, p. 230). Therefore, if such technology was not available to
consumers, one could argue that downloading, and illegal MP3 exchanges would not
have experienced the growth it did at the time of Napster. It was through University
campuses that enabled primarily the quickest connection that users began to download
and burn large amounts of MP3 music. From here the thirst for MP3 music grew,
though, it would not be viable to download as much music on a standard dial-up
connection. However, if the technology is available, consumers will use it. It is a
common consensus among consumers that if Mini-Discs, VCRs, CD-Writers and
DVD-RAMs are legal, how can Napster not be? (Chen, Dubios & Flynn 2001, p. 5).
These technologies enable the storage of MP3s, some of which are developed by the
same record companies trying to close digital distribution services such as Napster. If
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MP3 and digital music distribution services like Napster posed a threat to the music
industry, why were large technology corporations, including record companies,
investing in the future of MP3 technology? It is obvious that once the record
companies saw that they could generate revenue from MP3 technology, they would
rather embrace the technology than fight it.
“If there are free services available then it is my belief that people will
take advantage of them regardless of what the law states” (Participant 2).

5.3.3 MP3 Devaluing Music
What is interesting to note is that amongst all the outroar over the MP3 format
destroying the music industry, artists rights are hardly ever discussed. The majority of
the press coverage seems to have labelled the battle as being between consumers and
record companies. Furthermore, artists are reluctant to speak out concerning the
business side of music based on the fear that the buying public, as well as other artists,
would attribute such an incident to money-making measures. The fact that artists at
large are not speaking out against digital distribution services such as Napster would
suggest that artists do not fear, as much as the record companies, that such services
will cause the destruction of the music industry. Though some artists such as
Metallica and Dr. Dre have spoken out against Napster, many artists did, and still do,
support digital music distribution services. If services such as Napster posed a threat
to the existence of artists, as was the claim of the record companies, artists would not
support these services as they do.
“Obviously, its given greater access for sharing and swapping music,
which is debatable whether it is detrimental to the music industry. But
it’s definitely letting the consumer get hold of music for free”
(Participant 1).

Frederick and Einhorn (2002, p. 4) claim that MP3 “leads to a devaluing of music, as
MP3 teaches a generation of music consumers that artists do not deserve to be paid
for their work, and their creative efforts are free for the taking”. As forecasted by
Wade (2002, p. 4) this fear and devaluation will lead to fewer artists looking to enter
the music industry. Lee (2003, p. 52) refers to this problem as the “cornucopia of
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digital commons”, as users can share files which are replicable at little cost other than
resources already paid for, such as the Internet and disk space. Lee (2003, p. 52)
attributes this quality as the genius behind the success of P2P systems. However, if
artists are not paid for their work, what will be the motivation to continue producing
music?

5.4 Social Attitudes and Behaviour

5.4.1 Technological Development - Consumers empowered
Napster quickly came to rank among the greatest Internet applications of all time,
alongside e-mail and instant messaging. According to Lee (2003, p. 49) Napster
boasted a registered user base of 70 million including 1.57 million simultaneous users
at any single time. The availability of MP3 technologies, digital downloading and CD
writing had changed the availability of music (Premkumar 2003, p. 90). Before
Napster, consumers were restricted to purchasing music from a traditional physical
retail store, many CDs of which contained only a couple of songs that a consumer
liked. Napster allowed consumers to mix and match, sample and find old and rare
music not available in physical stores, all at the click of a button with users from
across the globe in the comfort of their own home.
“Yes, four songs a week, because it’s free, fast and easy. You only get
the music you want not track fillers and extended mixes” (Participant 4).
However, the record industry, backed by some key artists, claimed that the
availability of music for free by Napster would have a negative impact on consumer
spending. The fear was that once millions of consumers had developed a taste for
being able to enjoy listening to music free, it would be difficult to convince these
users to pay market price to purchase CDs. According to Bixby (n.d., p. 6) once “the
genie is out of the bottle” consumers will never turn back. The record companies
asserted that the effect of free music would be the demise of the music industry as
artists and record companies would not be compensated for their work, and therefore
there would be no industry to speak of.
“I still purchase music CDs but not as much as I used to since Internet
music services allow music to be freely distributed” (Participant 3).
66

In response to these claims, Napster maintained that the sole purpose of its program
was to bring artists and fans closer together. Napster believed that its program would
give small independent artists the opportunity to provide their music to be
downloaded without going through record companies or sites such as MP3.com
(Wade 2002, p. 2). Frederick and Einhorn (2002, p. 2) shared this view, highlighting
that MP3 is about giving fans what they want and exposing people to music. If more
people were listing to more music, would consumers not yearn for further productions
and purchase more from physical retail stores? If consumers are restricted to the CDs
and cassettes available in physical retail stores, is the music industry not also limiting
the amount of music consumers can purchase, and what about the rare hard to find
music not commercially available? To consumers more music equals a bigger, more
profitable music industry.

5.4.2 Napster – Promoting music
Bixby (n.d., p. 6) describes consumers of online music as being younger, and less
concerned with the legalities of copyright infringement. Contradictory to the claims of
the record industry, consumers at the time were declaring that Napster was actually
promoting music. The following message was posted by one person at the San Jose
Mercury website “I prefer listening to music on the Net. The radio stations act like
they only own 10 CDs. Music on the Net is a lot more diversified. New artists can put
up their work and I can listen to them to see if I like them. Napster is the ultimate
promotional tool for the record companies. No advertising costs, yet it helps them. If
they want to kill their golden goose, let them” (Bixby n.d., p. 6).
“I download music mostly on a weekly basis. It is songs or albums that
haven’t been released in Australia yet, or music that doesn’t get much air
time on commercial networks such as television or radio” (Participant
3).

This observation is shared by Wade (2002, p. 5) who found that the more music you
have a chance to hear and enjoy, the more you are likely to buy. Regarding the
promotion of music, Wade (2002, p. 5) stated that “the music industry is cutting off its
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nose to spite its face”. In other words, if consumers are getting the odd song for free,
the chance that they would have bought that particular song otherwise would have
been close to none. The bottom line is that the fans are what make the music bands
what they are and how successful they are, so to the artists its makes very little
difference (Wade 2002, p. 5). In fact, artists online are quite conscientious of fans and
their needs. Furthermore, many artists perceive services such as those offered by
Napster as a medium to thank fans for their loyalty and give something back by
providing copies of some music freely (Frederick & Einhorn 2002, p. 2). If artists
were to lose their fan base, they would more than likely lose their career, so if
consumers are calling for MP3s, artists are responding by providing them. Why would
artists support digital music distribution services like Napster if they posed a threat to
the survival of the music industry?
“Digital distribution allows anonymous sharing amongst the masses
while traditional distribution would generally be among smaller groups
of people” (Participant 1).

5.4.3 Free Riders – Napster’s downfall
The degree to which a particular consumer engages in downloading depends on a
number of factors. As identified by Liebowitz (2003, p. 28) “the social opprobrium
associated with this activity” has been a key factor in the large scale uptake of digital
downloading. Some consumer groups have dubbed the problem of “free riders” as the
potential cause of outcry from record companies and artists, that services such as
Napster will destroy the music industry. The notion of free riders depicts those users
who only download files without uploading any (Lee 2003, p. 50).
“I have not bought a CD in 4 years” (Participant 4).
Network analysis conducted by Lee (2003, p. 50) suggested that up to 70% of users of
digital music distribution services are in fact free riders. Some users even go as far as
deliberately reporting low bandwidths so as to discourage others peers from choosing
to download files. This practice has been attributed to building a community of takers,
who do not give anything in return. By giving consumers the opportunity to become
accustomed to taking whatever music they liked for free, consumers may come to
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expect that all music should be for free, which would remove the motivation for
artists to produce more music.
“No I never purchase CDs and I never have bought any. It is just so easy
to download music and transfer them to a DVD” (Participant 2).

5.4.4 Napster Closure - Consumers revolt
The threat of closure was met with cries of support as results of legal proceedings
sprung to air across consumers using Napster. Many users took the liberty of posting
messages in support of Napster as if to form a rally against the music industry. One
such message posted called for users of Napster to “[d]ownload as much as you can
today” (Bixby, n.d., p. 6). Another such message offered a link to a site with the
address http://dieriaa.netfirms.com/boycott.htm, which called for the boycott of the
RIAA and for consumers to refrain from purchasing any new CDs (Bixby, p. 6). The
site also identified the fact that consumers were arguing for the record industry to
lower its compact disc prices, to give a larger share of royalties to artists, and to “stop
trying to hinder the advancement of MP3 technology through lawsuits and anti-MP3
advertising”(Bixby n.d., p. 9).

According to Wagner (2004, p. 5), in the last few days before Napster was shut down
about 2.8 billion files were exchanged. What becomes clear is that some consumers
were negatively impacted by the move by the RIAA to close Napster. Furthermore,
the RIAA had won, but the publicity surrounding the case ensured that millions of
people had learnt about the new technology before the closure of Napster (Morris
2002, p. 1). Though the RIAA claimed to be fighting for artist’s rights, the publicity
generated from the case was building a bad image of the music industry among
consumers.
“Simply because if one popular program is forced to be shutdown all the
current uses will search the Internet till they find another program to
replace it such as I did when Napster closed, then I went to Audiogalaxy
and when that closed I moved to Kazaa, Soulseek, dc++ etc. There is
always another program that has the same capabilities as the last, just
with a different name and appearance” (Participant 5).
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Garnett (2001, p. 2) provides an alternate view on the call by consumers to “free the
content” of Napster. According to Garnett (2001, p. 2) such a call to extend beyond
fair use obscures the real issues and seeks only to legitimize people who take for free
whatever they please. Again, the argument put forward by the record industry that
digital music distribution services will destroy the music industry was centred on the
notion of free music, and the reality that the record industry was not making money
from online music sharing. However, the evidence from consumer reactions proves
that despite these claims, consumers till want to download free music.

5.4.5 Napster – An end-user perspective
For this reason it is important that both the record industry and artists understand
consumer wants. A study conducted by Lee (2003) looked at end user perspectives on
digital distribution services. The findings from the study were built upon the results of
a survey, qualitative analysis of P2P Usenet messages and individual interviews.
Strong comments found on Usenet groups found that by far the most important
feature for consumers is that no fee be charged for downloading music files (Lee
2003, p. 51). However, further findings suggested that this feature is linked with three
other features including: a large file selection, a large user base, and the support for
only legal files (Lee 2003, p. 51). These factors combined capture the core product
value of digital music distribution services, that is, being able to get as many files as
possible. According to consumers such as Hall, Mehta, Gollnick and Roberts (2001,
p. 1) people are sick of being dictated by record companies on how much music they
should pay for and own. Consumers were turning to the online music networks like
Napster in an attempt to rebel from the parameters of control traditionally placed on
them by the record companies in the offline music industry.

An important issue to point out is that though consumers are claiming that digital
distribution services should be free, consumers also express a need to support legal
files. These goals are contradictory. Furthermore, according to Lee (2003, p. 51)
supporting legal files would undermine the core product value by restricting the size
of available music. However, the need to support legal files expressed by consumers,
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further outlines that the use of services such as Napster was not intended to harm the
music industry, but rather promote music. What seemed to drive consumers to
Napster was its ease of use and broad selection of music, and the need for more than
the prescribed, dictated behaviour of radio stations and retailers (Hall, Mehta,
Gollnick & Roberts 2001, p. 1). To consumers, Napster simply filled a desire that had
existed for some time, and its proliferation was driving consumers back to music,
contrary to the claims of the record companies that such services were linked to the
downturn in the music industry.

5.5 Economic Implications

5.5.1 Music Exposure and Advertising
Artists have found that the use of digital music distribution services such as Napster
have provided further music exposure and advertising. Regarding the advertising of
music Frederick and Einhorn (2002, p. 2) find that artists can advertise new music to a
large audience quicker and with greater exposure through services such as Napster
compared to traditional distribution. Wade (2002, p. 5) further encourages this view
stating that until the closure of Napster he downloaded a range of songs, most of
which, if he liked, resulted in the purchase of the album or CD. In this way, Napster
again provided free advertising, whereby consumers could sample music, which may
in turn have lead to a future purchase. With free advertising and more music being
purchased through sampling, Napster was not destroying the music industry but
providing further music exposure and advertising. It is important to note at this stage
that Napster did not make any money from the duplication of files through its service.
Therefore, economically speaking, Napster was not robbing the music industry of
revenue, as somewhere a user had to first have purchased a CD before it could be
shared over the Napster servers, unlike MP3.com who breached copyright by
acquiring 45 000 CDs and copying them for their members to download in the MP3
format. This economic argument over music sales forms the core of the debate
between record companies and artists and digital distribution services such as Napster.
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5.5.2 Napster Blamed for Economic Downturn in Music Industry
During the Napster case the recording industry presented some statistical proof that
MP3 downloads from Napster were harmful to record sales. This was the biggest
argument used by the record companies to prove that inevitably, digital music
distribution services such as Napster would lead to the demise of the music industry.
It was believed that those users who had refrained from physical purchasing were
downloading their music for free on Napster. A study conducted by Liebowitz (2003)
examined what the author labelled as the “annihilation hypothesis” discussing the
adverse effect of digital downloads on record sales. Findings from the examination of
record sales suggested that at the most basic level sales dropped during 2001 and
2002, although they had risen during 1999, Napster’s first year of operation, and gave
mixed results for 2000 depending on how record sales were measured (Liebowitz
2003, p. 7). This confirmed the claim by record companies that digital music
distribution services were impacting on music revenue generation.

Evidence provided by the RIAA against Napster focused on college students based on
the assumption that these users were most likely to download MP3s (Fox 2002).
Research conducted by Diebold, a leading German management and technology
consultancy company, found that global music sales fell from $41.5 billion in 1995 to
$38.5 billion in 1999 (Fox 2002). According to Liebowitz (2003, p. 24), examination
of purchase intensities during 1995 to 2001 backed up the RIAA accusations that
MP3 downloading was harming the record industry, in particular, large declines were
experienced in two categories of consumers, that is, age groups 15-19 and 20-24,
which were those suspected most likely to download MP3s. Purchases in those age
categories dropped 35% and 27% respectively, however, those under the age of 14 did
not experience a decline in purchasing, though they too were thought to have
downloaded MP3s (Liebowitz 2003, p. 24). These figures support the claim that
digital music distribution services are having a negative effect on the music industry.

However, though conclusions point out that MP3 downloads are causing some harm
to the music industry, whether such downloading will cause a mortal blow to the
industry is unclear. This is based on evidence provided of declining sales that have
occurred since 1999, as no other explanations have been put forward. What is
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interesting to note, is that figures used by the RIAA are consistent with the picture
they wish to portray of conditions in the industry. That is, that MP3 downloads are
impacting negatively on music sales. For example, in 2001, sales fell by 2%, 4%, 7%,
or 10%, depending on the classification one chooses as the basis for comparison
(Liebowitz 2003, p. 5). Total units fell by the most; CD revenues fell by the least. The
measurements chosen by the RIAA proclaimed in the headlines, stated that the record
industry was experiencing about 10% drop in sales that year, a far more impressive
figure than the 2% drop experienced in CD sales. However, other research has proved
contradictory, identifying alternate factors that could have caused the downturn in
music sales.

5.5.3 Slowing World Economy
Though an obvious decline in sales was experienced as Napster users grew, figures
cannot account for a variety of other factors that could have also impacted on sales at
the time. As stated by Liebowitz (2003, p. 5) other factors likely to alter the quantity
of records sold would normally be changes in taste, record process, incomes,
populations and the price of substitutes and complements. Consistent with this
finding, Wade (2002, p. 5) affirmed that the music industry has always been affected
by economic slowdown as it is a non-essential good. A direct result of the slowing
economy is that people have less disposable income to spend. Proof of this occurred
during the 1980-1981 recession, where music sales fell by 15% (Wade 2002, p. 5).
This would suggest that economic decline, has absolutely nothing to do with sharing
music and the online music community. Furthermore, this confirmation that music
sales had fallen previously, counters the claim of record companies, that Napster was
directly linked to the downturn in music sales. If the market survived the change in
media and purchasing during 1980-1981, is it not logical to foresee a future levelling
out of music sales?
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5.5.4 Napster- Contradictory results
Opposing the findings presented by the RIAA, Napster presented data demonstrating
that file sharing was beneficial to record companies. In fact, figures in Britain and
France support the notion that consumers are purchasing more music (Wade 2002, p.
4). Furthermore, the years 2000 and 2001 saw the largest increases in concert
revenues (Liebowitz 2003, p. 21). This was the time that the record industry was
experiencing decreases in sales of music. These findings are not sufficient to claim
that music interest increased after 2000, however, provides evidence contrary to the
claim that interest in music fell after 1999 as was made by the RIAA (Liebowitz
2003, p. 21). Alex Walsh, the vice president of market research for the RIAA, said
that “[i]f we grew 3 percent as an industry, maybe we could have grown twice as
much”, stating that “[t]here is no scientific or empirical way to determine how much
more music we could have sold" (King 2000, p. 1). In this case, even the RIAA was
reporting a growth in music sales, but presenting it in such a way as to say that just
because sales are up does not mean digital music distribution services such as Napster
have not hurt the music industry.

Adding to the controversy regarding Napster’s effect on music sales, Jupiter
Communications found that people who used services such as Napster were 45%
more likely to have increased their music buying (Bowman 2000). According to
Bowman (2000) though some studies conducted by the RAIA claimed that nearly half
of Napster users used the service instead of purchasing CDs, but "[t]he RIAA did not
clarify that the most attrition took place before Napster's launch, and the analysis did
not account for channel shift to online transactions that would have occurred
independent of Napster's existence" (Bowman 2000). Separate research conducted by
Jupiter Media Matrix discovered that the number of people willing to pay for online
music had increased by 18% during 2002 (Wade 2002, p. 4). Results were based on a
survey of US online music buyers. In support of this research, Ted Hooban, director
of digital media for CDNow, found that within the companies 18-24 year old bracket
(college students) customer acquisition had a 32% increase from the first quarter of
1999 to the first quarter of 2000 (Hall, Mehta, Gollnick & Roberts 2001, p. 3).
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Furthermore, projects by Merrill Lynch pronounced that even though copyright
infringement had caused record companies and those associate with them problems, in
the long term digital music distribution services would actually increase revenues
(Wade 2002, p. 1). According to Jupiter Media Matrix, 30% of US online sales would
come from digital downloads and music subscriptions, compared to 3% in 2002, and
further, online music sales would reach 32% of total US music sales, which could
mean that consumers have not necessarily stopped purchasing, but shifted from brickand-mortar to an online purchasing mode (Wade 2002, p. 4). These findings
demonstrate that in the future the music industry will grow as a result of the principal
of sharing music online created by digital distribution services such as Napster.
According to Wade (2002, p. 6), online music sharing has had absolutely no adverse
effect on the music industry’s sales, furthermore, Napster has had a positive effect on
the record industry based on the publicity generated through the case. Moreover, the
loss of physical music sales can be compensated at large by the predicted increase in
online music sales. The fact that conflicting quantitative data exists, suggests that
Napster cannot be blamed for the downturn in physical music sales and that
consumers are simply shifting their spending to online music sales.

5.6 Legal Debate

5.6.1 Protecting Intellectual Property
The publicity surrounding the Napster case has brought to the forefront the question
of how, and indeed whether, copyright law applies in cyberspace (Bixby n.d., p.1). As
identified by Morris (2002, p. 1), the combination of P2P networks and highly
compressed digital reproduction has been seen as a threat to protecting the industry’s
intellectual property. Copyright law states that it is legal to download MP3s onto your
hard drive and keep them for 24 hours, after which they must be deleted; excluding
those works you personally own the copyright to, and those works within the public
domain (Frederick & Einhorn 2002, p. 6). However, as stated by Garnett (2001, p. 2),
the ability to enforce intellectual property has never caught up with technologies
enabling copyright violation, drawing the conclusion that in time copyright law in
cyberspace will become virtually irrelevant in practice. With no laws to protect artists
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and the works they create, what would stop consumers from downloading copyrighted
music?

5.6.2 A&M Records Inc. v. Napster Inc.

In December 1999, on behalf of eighteen of its members, the RIAA filed a complaint
against Napster Incorporated in the Federal Court of California for contributory and
vicarious copyright infringement, since no permission had been granted by the
copyright owners for the distribution of MP3s (Hayes 2001, p. 220). Napster, in
response, argued that its actions were protected under Section 512(a) of the DMCA,
the “safe harbour” provision which exempts qualifying online service and ISPs from
being prosecuted (Bixby n.d., p. 6). Napster maintained that it merely enabled
connection of users to share files, and did not direct or modify the content transmitted
over its servers. Napster went on to further defend its actions as legal under the
extension of the “fair use” doctrine and even had a copyright notice on their website
which all users had to agree to (Landau 2001). To counter, the plaintiffs demonstrated
that other sections of the DMCA were also relevant, particularly Section 512(d) which
related to hyperlinks, online directories, search engines and similar services (Bixby
n.d., p. 4). This section limits liability for the acts of referring or linking users to
infringing material as long as businesses take “reasonable steps” to keep it off their
systems. Against fair use the plaintiffs presented proof that Napster had harmed the
market for the works by reducing audio sales and raising entry barriers for artists
moving into the digital download market. Furthermore, the purpose and character of
user was found to be commercial (Landau 2001).

The end result was that Napster lost, and was ordered to remain offline from July
2000, until it installed new software that would restrict the distribution of copyright
material off the company’s site (Wade 2002, p. 2). Napster agreed to pay for the past
unauthorised downloads of music, and put down an advance for future royalties.
Further deals were made with the Harry Fox Agency, Inc for the licence of rights to
music (Wade 2002, p. 5). Universal Music Group and EMI went as far as to file a suit
against venture capital firm Hummer Winblad, as it invested in Napster during 2000
(Grossman 2003). The message was clear; the record industry would take all means

76

necessary to protect its turf. Digital music distribution services were seen as a threat
to the traditional music industry, a threat which record companies believed could be
terminated in court once and for all.

5.6.3 The Betamax Decision for Enabling Copyright Infringement
The result of the Napster case stirred many discussions about copyright law. One
question that is repeatedly posed is whether the Napster case is similar to that of the
Universal City Studios v. Sony case. In 1984 Sony, the makers of the first VCR were
sued by the motion picture industry in a ruling known as the Betamax decision for
enabling copyright infringement (Wade 2002, p. 3). Here the Supreme Court ruled
that a certain technology can not be considered illegal simply because some of its uses
are unlawful (Wade 2002, p. 3). Napster used this case example in its defence,
arguing that the Napster technology can be used to trade music no longer
commercially available, and those recordings permitted by new artists wishing to
participate in this new channel (Landes & Lichtman 2003, p.10).

Landau (2001) pointed at some key differences between these two cases. Napster
claimed that the “space shifting” of music it facilitated should be excused under the
holding in the Betamax decision. In 1994, a case called the American Geophysical
Union v. Texaco, Inc. found the photocopying of articles from scientific journals by
Texaco in-house scientists illegal as articles were kept and not destroyed and therefore
were considered substitutes for additional subscriptions or legitimate licensed copies,
this ruled out the space shifting argument (Landau 2001). Other differences
highlighted by Landau (2001) included that the users of VCRs had in essence paid the
price via commercials, the fact that swapping takes the use out of personal to
commercial, and finally, in the Betamax case, there were likely more non-infringing
uses for the VCRs. The reality that swapping occurred on a commercial basis, with a
large percentage infringing copyright, indicated that the intellectual property of artists
was not being protected by Napster. Without recognition for their work, many artists
will cease from producing works. This is the argument used by record companies
claiming that digital music distribution services will lead to the demise of the music
industry.
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5.6.4 Napster Appeals Injunction
In the Napster case the Court of Appeals for the Ninth Circuit ruled in favour of the
record industry that the individuals using Napster were breaking the law. This side of
the story received a lot of coverage in the press. However, what did not is that the
court ruled that Napster was not necessarily liable for what its users did (Litman 2002,
p. 48). This was based on the argument that, even if Napster users were breaking the
law, Napster itself was doing nothing illegal within statutory exemption. Napster also
provided evidence that the record industry suing it did not in fact own the digital
rights to music. The appeals court said “Napster may very well be right about that”
and sent the case back to the trial court to decide on those defences at a trial (Litman
2002, p. 48). Unfortunately, Napster ran out of money before the trial began.
However, this shows that even the courts are speculative on the role of digital music
distribution services such as Napster, in the downturn in music sales.

5.6.5 Copyright Law Outdated
This has lead to the claim by several authors that copyright law is outdated.
According to Bixby (n.d., p. 1) though copyright is an ancient and venerable principle,
it was formed in times where the idea of the Internet had not yet existed. Furthermore,
despite all the action taken in courts and Congress, there are still no concrete answers
to many of the issues raised over copyright in the digital age. Menn (2003, p. 68)
describes copyright as “the greyest of the grey areas in law” stating that “MP3 lacks
any flags or other means that indicate whether copyright has been asserted over the
music file and whether the music file may be copied with or without restriction”
(Menn 2003, p. 68).
“Most law is outdated, especially when it comes to the Internet and
technology in particular. I think it is inevitable that the law will play
catch up to technology for many years to come due to the ever changing
nature of technology, and the long process of law reform” (Participant
6).
Sarah Pillow, vice president of Buckyball Music describes the Audio Home
Recording Act of 1992 as an outdated copyright law never intended for the Internet
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(Pillow 2000). Under the Audio Home Recording Act of 1992 all digital recording
devices must incorporate a Serial Copy Management System that allows digital
recorders to make a first-generation copy of a digitally recorded work, but not a
second-generation copy to be made from the first copy (Hall, T. 2002, p. 5). However,
computers are not considered as digital recording devices and are therefore not
obligated to comply wit the Serial Copy Management System requirement (Hall, T.
2002, p. 6). In Australia the Cybercrime Act 2001 was recently enacted to cover
computer related activities like hacking, virus propagation, denial of service attacks,
and website vandalism, but again music copyright was not explicitly defined (Boulton
2004, p. 1). The end result controversy, as current copyright laws do not explicitly
define what should be done in cases with new technologies such as Napster.
According to Litman (2002, p. 48), instead of answers, we are seeing an epidemic of
copyright litigation that runs defendants out of business before cases reach trial.
Though the lawsuit ends, the legal questions remain. With no definite answer to
copyright on the Internet, it seems even the courts cannot decide whether digital
music distribution services are having an adverse effect on the music industry.
“I don’t think copyright laws provided adequate protection with traditional
music sharing either…. But to answer the question, copyright laws are there to
try and deter sharing, in the digital world it’s having a harder time controlling
the situation. I think copyright laws should specifically aim at people profiting
from illegal music” (Participant 1).

5.6.6 Copyright – Crippling the progress of science
Excessive demands, such as those proposed by the record industry, threaten to
undermine the essential values of an information society. Rotenberg (2001) highlights
that copyright was originally invented to promote publication, an idea, which has been
lost in courthouses, or the World Intellectual Property Organization (WIPO)
extending property claims over more innovations. Furthermore, the idea of copyright
is to give incentive to create new works, and distribute them, so that society can use
them, learn from them, build on them, and thus, as the Constitution puts it, “promote
the progress of science and useful arts” (Litman 2002, p. 46). One posting on a
website stated that copyright:
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“today, contributes nothing to society - all it is is a governmentsanctioned monopoly transferring money from your pocket to others,
with nothing ever given back - and no possibility of give-backs until
2019, under current law” (Sims 1999).
Moreover, according to Sims (1999), with a much smaller amount of material under
copyright, enforcement would be much simpler. Therefore, by implementing stringent
copyright laws and permissions on music files, the record industry and artists
themselves are imposing future limitations on the growth of the industry as a whole.
With or without digital music distribution services, copyright is still at large an
unresolved issue on the Internet.
“The current state of digital music online is uncontrollable. Any piece of
legislation that is currently governing the industry has no control over
the majority of people using these P2P services. The amount of songs
and videos that is available is limitless and free. This is far too great an
appeal for users to stop using these free services. The current state of
digital online music is well, I would say growing” (Participant 2).

On the flipside to this argument is the copyright lobbyist, arguing that digital is
different. This is because networked digital technology has the potential to cause
unprecedented harm as copies of music can be made at relatively little cost.
Therefore, digital systems require built in copyright enforcement, so as to protect the
copyright owners rights (Litman 2002, p. 47). As stated by Garnett (2001, p. 4),
advanced DRM technology in the domain of music, is now capable of permitting
consumers to share music online without the compromise of the copyright owners
rights. However, Rotenberg (2001) found that an economy that relies on high
intellectual property restriction, while neglecting the original concept of intellectual
commons that makes progress possible, could bring the creation of new technologies
such as Napster to a halt. Rotenberg (2001) concludes that “the huge threat posed by
file-compression techniques and networking standards to a multibillion-dollar
industry may say more about the fragility of certain business models than it does
about the dangers of new technology”. According to Sims (1999), the answer is that
there is a need to rethink the application of copyright, not the closure of digital
distribution services such as Napster.
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“No amount of legislation or education will stop people from
downloading. It is just a fact of life, if people can get things for free,
instead of paying, they will. If the prices of CDs and the like came down
slightly then this could be a different situation” (Participant 6).

5.7 Napster Today
Currently Napster offers its users a legal subscription service for the purchasing of
music online. Consumers have the option of choosing to PPD or on a monthly basis
for access to the Napster database of music (Napster 2004). Current plans include a
$9.95 US a month deal, which allows consumers access to over 700 000 tracks, with
65 000 albums by 45 000 artists, on demand, with new music added every week
(Napster 2004). There is no contract so users can terminate the subscription at any
time. Tracks can be burnt to CD or transferred to a portable device for $0.99 US a
track. Further features include the addition of over 50 interactive radio stations with
customisation possible, the ability to share play lists, and software to rip CDs owned
by consumers to add to the Napster music library (Napster 2004). Once the record
companies saw that Napster could be beneficial to them, Napster was not seen as a
threat to the traditional music industry’s survival. The only difference to the services
offered by the current Napster, to the original comes down to money. Users must now
pay to download music, whereas it was once available free. One must question the
motives of the record companies given that all the five major labels, that once fought
to close Napster, quickly backed the application as soon as it was generating the
record companies revenue.

5.8 Conclusion
The purpose of this chapter was to provide all the relevant facts and information on
whether Napster has contributed to the demise of the traditional music industry. The
literature reviewed displayed mixed results. The record companies have provided
proof that demonstrates that the services offered by Napster had a direct link to the
downturn in music sales. Conversely, other investigators such as Jupiter have
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conducted research showing that heavy downloaders are actually inclined to purchase
the same or more music than before using online file-sharing software. For this reason
it was found that quantitative data was insufficient to support that Napster was linked
to a downturn in music sales. What is for certain is that the creation of Napster has
changed the availability of music to consumers empowering them with a wider variety
and choice. However, the fact that Napster allowed users to transfer copyrighted
material, for free, lead record companies to take action, claiming that such
technologies will eventuate in the destruction of the music industry.

The record companies argued in court, and won, that Napster was infringing copyright
as it had not been granted permission by artists for the transfer of their works.
However, at the same time, record companies had begun to invest in MP3 through the
development of technologies such as CD burners. This trend can be considered as the
technology push effect, where technology like the growth in CD burners, and rise in
unlimited Internet access and broadband was driving consumers toward further use of
the Napster application, though the record companies were arguing that it was illegal.
Napster appealed the decision, and the case was sent back to the appeals court as the
court ruled that Napster was not necessarily liable for its user’s actions. However, the
case never made it to trial as Napster ran out of money, but the fact that Napster was
granted an appeal demonstrates the uncertainty of copyright law online. This has
resulted in requests for an update of copyright law for the distribution of digital music
online.

The end result seems to be confusion for consumers and artists, while the record
industry views free online file-sharing services as illegal. Consumers still want to
download music, the record industry wants to protect its position in the traditional
supply chain and artists want to continue to make and distribute music to as many
people as possible. Despite all the legal battles, Napster has survived and developed
into a PPD subscription service, which record companies are now investing in. The
argument put forward by the record companies seemed to rely heavily on economic
data, as copyright law on its own could not determine definite answers to many of the
issues that arose as part of the Napster case. Now that Napster is generating revenue
for the record companies, Napster is seen as a partner rather than a threat. As had
occurred in the MP3.com case, the record companies once again used power and
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money to first shutdown, then takeover the Napster file-sharing software. However,
its closure, and restructure lead to the creation of more advanced digital music
distribution services, and just like MP3.com, consumers left Napster as soon as the
record companies enforced paid downloads. The following chapter will describe the
emergence of Kazaa and how it has impacted on the traditional music industry.
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6 Kazaa – Up in the air
6.1 Introduction
The following chapter will explore the proliferation of Kazaa and how the digital
music distribution service impacted the traditional music industry. Kazaa was chosen
as the final case study as it represents a different type of P2P technology than Napster,
as it is decentralized in structure and allows for the transfer of multiple file types. The
Kazaa case is significant as it is currently in the courts and had reported the highest
user numbers of any online music distribution service at the commencement of the
thesis, making the results of this case study important to the future of the online music
industry. This chapter will identify the various issues that arose through the use of
Kazaa in order to investigate whether digital music distribution services will lead to
the demise of the music industry.

6.2 Background
Kazaa was established in 2001 by Niklas Zennstrom from Sweden, and Janus Friis
from Denmark (Bellis 2004). Kazaa is referred to as a “second-generation” P2P
service that allows users to share files of various media formats including; music,
video, software and image files (Bellis 2004). Unlike prior P2P technologies, Kazaa
does not use a centralized directory but rather allows users to be linked with one
another directly on a P2P basis (Wagner 2004, p. 5). In January 2004, Amsterdambased Kazaa.com was shutdown, purchased by Sharman Networks, and reopened
(Kazaa 2004). The relaunch incorporated a decentralized business model whereby
operations were split among a variety of different companies. Control of the software
code was transferred to Blastoise, located off the coast of Britain on a remote island
renowned as a tax haven, and also in Estonia, known as a safe harbour for intellectual
property pirates (Woody 2003). The Kazaa.com domain, on the other hand, was
registered to an Australian firm called LEF interactive, which contracted its workers
to Sharman Networks located in the South Pacific Island of Vanuatu. In 2003 Kazaa
recorded that it contained 60 million users (Woody 2003).
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6.3 Enabling Technology

6.3.1 The Decentralised P2P Structure
The death of Napster brought about the evolution of P2P technologies. Centralized
systems are now being replaced by new decentralized systems that disseminate both
the search and download capabilities (Chawathe, Ratnasamy & Breslau 2003, p. 407).
According to Currah (2003, p. 68), Kazaa and similar software programs have
unleased the true power of P2P networking by breaking down server-client relations
and enabling individual computers to communicate directly with each other via a
comprehensive graphical user interface (GUI). Kazaa is based on Fasttrack
technology which operates using nodes that dynamically elect “super-nodes” to form
an unstructured overlay network and uses query flooding to locate content (Leibowitz,
Ripeanu & Wierzbicki 2003, p. 1). Regular nodes act as querying clients to supernodes, while the desired content is transferred directly between content provider and
the node issuing the download request using the HyperText Transfer Protocol (HTTP)
protocol (Leibowitz, Ripeanu & Wierzbicki 2003, p. 1). As stated by Currah (2003, p.
68) such applications are “forming groups and collaborating to become user-created
search engines, virtual supercomputers and file systems”.

Locating files using the user interface is simple. The user types a query into a textbox
and a list of results is derived from which the user selects a matching filename to
download (Good & Krekelberg 2003, p. 137). If the user has selected to enable
sharing, the files that the user downloads are then automatically shared with others
logged on to the network (Good & Krekelberg 2003, p. 137). To improve download
speeds multiple fragments are downloaded in parallel from multiple providers
(Leibowitz, Ripeanu & Wierzbicki 2003, p. 1). Traffic flowing on the control channel,
such as queries and membership information, is encrypted, while traffic on the
download channel is not encrypted (Leibowitz, Ripeanu & Wierzbicki 2003, p 1).
According to Chawathe, Ratnasamy and Breslau (2003, p. 407) the supernode
technology employed by Kazaa offers superior scaling over other decentralized P2P
applications such as Gnutella.
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6.3.2 Falling Costs Limiting the Barriers of Creativity
Technological developments have radically changed the entire process of creating and
sharing music. According to Hallberg (2003, p. 221), technology is making the cost of
music less expensive, which is lowering the barriers of creativity. This is enabling all
of the different stakeholders in the music industry to become a part of the creative
process. Using file sharing applications, music that has been stored as digital data can
be stored, played and transmitted on a computer over the Internet. Grossman (2003)
describes every new PC as a “self-contained entertainment studio, right out of the
box”. PCs have evolved over time allowing consumers to participate in file sharing
quicker, easier and at a larger scale through applications such as Kazaa. For example,
in 1992 the average hard drive was 120 megabytes, whereas in 2003 the average size
was 40 gigabytes (Grossman 2003). This is a growth of over 300 times in just over 10
years, allowing consumers to store large libraries of audio and video in conjunction
with the release of P2P technologies such as Kazaa, which are connecting these hard
drives.

The record companies believe that this mass copying and storage of music is illegal as
artists are not compensated for their work, removing the motivation to produce further
music. However, this is not a new trend as previous advances in technology have also
propelled the music industry. The example of radio and cassette shows how advances
in hardware and software can have a positive effect the music industry. Hallberg
(2003, p. 9) states that in both cases, these copying devices have enhanced their
respective businesses and increased consumer spending. However, at the time of
creation, the record companies and some artists were proclaiming that the availability
of cassettes would destroy the music industry, as they allowed for the copying of
music. It did not happen then why would it happen now? CD and DVD burners were
once expensive peripherals, but are now standard as part of every PC. Developments
in technology allow artists to record their music in high quality digital audio, press
their CDs, print advertisements and so forth, all in the comfort of their own home.
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6.3.3 Broadband Subscriptions on the Increase

Broadband technological advances are driving consumers towards downloading more
music. This is considered as the technology push effect whereby the large scale
adoption of technology by consumers is shaping social change. A report by the
International Telecommunications Union (ITU) found that the global number of
broadband subscribers grew by 72% in 2002 to approximately 62 million (Jaques
2003). Scottsdale (2002) predicts that residential subscriptions to fixed wireless
broadband in the United States will grow from approximately 338,000 in the end of
2001 to 3.1 million by the end of 2006, with the greatest growths expected in
residential subscribers growing from 123,000 in 2001 to almost 2.5 million by 2006.
Additionally, in some markets the price of broadband was found to be 111 times
cheaper, per megabyte, per second, than today’s private network options (Jaques
2003). As stated by Grossman (2003), the fact that broadband has become cheaper
and more widespread means that consumers can move larger files in less time. ISPs
are using this to their advantage, bombarding consumers with advertisements of how
broadband allows quicker music downloads as if to push consumers to adopt the
technology. According to Jelassi and Enders (2004, p. 540), the increased uptake of
the MP3 technology would not have been possible without the growth in mass,
inexpensive bandwidth, or the fall in mass-storage prices .If the technology is illegal,
and in fact hazardous to the health of the music industry, why are other companies
driving a quicker rate of adoption among users?
“I see with the Internet connections such as broadband becoming more
affordable for people that more and more music will be downloaded and easier
to obtain” (Participant 5).

6.3.4 MP3 Players Driving Consumer Demand
Growths in broadband subscriptions have been matched by the widespread increase of
MP3 devices. MP3 devices, or players, allow users to store a large number of MP3
files and typically offer longer playback time and enhanced functionality to
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consumers. Some of the record companies fighting to close Kazaa have even got
behind the development of different MP3 players that charge users for the download
of music in MP3 format. This is a further example of the technology push effect
where consumers are being told that MP3s are illegal, but the technology available is
pushing users to download more music. According to Paxton (2000), over 50 different
manufacturers have announced new portable music players, which will bring greater
storage options for consumers at a cheaper price, allowing users to store more music,
legal or not. Through commercial sales, MP3 devices have increased the awareness
and availability of digital MP3 music. The fact that record companies are now
investing such large amounts of money into MP3 technology devices suggests that
they believe there is a definite market for MP3 music. Kazaa and other digital music
distribution services are part of the online music industry, why are the record
companies trying to take out some of the market they are now investing in?
Ipsos-Insight found that 19 % of United States music downloaders now own a MP3
player, a rise from just 12% in December of 2002 (Greenspan 2003). Scottsdale
(2003) estimates that worldwide portable digital music player shipments will grow
from 6.8 million in 2002 to over 46 million in 2007, with hard disk-based players
experiencing the highest growth rate. According to Greenspan (2003),
"[t]he rise in portable MP3 player ownership among U.S. downloaders,
coupled with the growth in paid downloading, suggests that digital
music enthusiasts may be shifting their overall music acquisition and
listening behaviours from a physical to a digital approach.”
Research conducted by the Consumer Electronics Association (2004) support these
findings whereby regardless of debates over recording rights, factory-to-dealer
shipments of MP3 players increased 121% to 3.8 million from 2002 to 2003, with a
further expected rise in 2004 to 5.1 million units. Furthermore, dollar revenues of
MP3 players for 2003 leapt to $556 million, a 171 percent increase over 2002, which
is expected to increase another 27 percent to $706 million for 2004 (Consumer
Electronics Association 2004). These findings suggest that a legitimate market for
MP3 opportunities exists. Furthermore, according to Greenspan (2003) between July
and October 2003, 7.7 million digital MP3s were sold, compared to only 4 million
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physical sales of CD singles. This implies that consumers have simply shifted their
spending, rather than stopped spending.

6.3.5 Spoofing to Deter Downloading
Record companies have now turned to technology to deter consumers from
downloading MP3 music over the Kazaa network. Chmielewski (2002) describes the
tactics used by the RIAA as an “aggressive new guerrilla assault on the underground
music networks, flooding online swapping services with bogus copies of popular
songs.” This is referred to as “spoofing”, where some labels are hiring professional
counter hackers, such as Overpeer, which release dummy versions of popular songs
onto file sharing networks such as Kazaa (Grossman 2003). To users on the Kazaa
network these MP3 files look like any other, but when you download them they turn
out to be unplayable, or often skip or loop parts of the song.
“In recent times I have found that a lot of recent released music on the
Kazaa Network is being sabotaged with glitches throughout the song
which is thought to be a strategy by music companies to stop illegal
music downloads, therefore reliability sometimes on the Kazaa Network
is a bit poor but otherwise it’s the best program for all types of file
sharing in terms of speed, availability and so forth” (Participant 5).
The record companies are hoping that these tactics will make downloading music
more of a hassle, persuading more consumers to purchase CDs from physical retail
stores. According to Chmielewski (2002), this “fight theft with [a] deception”
initiative is only the first in a series of electronic countermeasures intended to
frustrate the millions of users who download MP3s from Kazaa. Others have
highlighted this tactic as a further example of the record industry fighting to protect its
turf and old business model. Rather than embrace digital music distribution services,
record companies have opted to use technology to try and drive consumers back into
physical purchasing.
“Although I download regularly, recently the poor quality of songs and slow
downloading has made the experience less pleasant” (Participant 4).
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“A lot of the mp3s available on Kazaa are damaged ever since the music
companies caught on, especially new music which makes reliability and
quality very poor” (Participant 3).

6.4 Social Attitudes and Behaviour
6.4.1 MP3- Changing consumer behaviour
The availability of free mp3 music through Kazaa has often been blamed for a change
in consumer behaviour by record companies. Nevertheless, studies of consumer
behaviour are often inconclusive and contradictory in their findings. Edison
completed a telephone survey with almost 1000 consumers aged between 12 and 44
during May 2002 (Hendrick Jr. 2004, p. 4). Quantitative data presented highlights that
the number of people who report “dropping out” of purchasing as a result of
downloading and/or burning was 7.6%, an increase from 5.6% the year before
(Hendrick Jr. 2004, p. 4). However, 18-27% of downloaders, depending on age
segment, claimed they purchased more music as a result of downloading, with 60%
purchasing an artists’ album after sampling the MP3s (Hendrick Jr. 2004, p. 5).
Therefore, though a small number of approximately 7.6% had stopped purchasing
music, altogether a large number had started to buy more, which means there is
minimal economic effect on the music industry.

On the other hand, according to Moser (1999, p. 8) the availability of free music over
the Internet reinforces consumer’s attitudes about the low value of music. It is
believed that this attitude will lead to the destruction of the music industry as if there
is no product worth selling, there will be no industry built around that product (Moser
1999, p. 8). Grossman (2003) describes the situation as a “24-hour virtual smash-andgrab looting spree, aided and abetted by the anonymity of the Internet”, as if to say
that consumers are stealing from musicians and record companies. Alternatively, as
stated by Oberholzer and Strumpf (2004, p. 2), file sharing makes music available to
consumers they would otherwise not be exposed to. It is this activity that Hendrick Jr.
(2004, p. 5) believes will help the music industry grow by allowing consumers to
“discover new artists, and even genres, through their online voyeurism.”
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Grossman (2003) claims that the consequence of Kazaa and MP3 technology is a new
generation of technologically empowered consumers. Hallberg (2003, p. 11) shares
this view affirming that the copyright of MP3 music through services such as Kazaa
provides a number of advantages over traditional tangible formats, which will
virtually guarantee that the practice will continue in the future. In opposition,
Oberholzer and Strumpf (2004, p. 2) say that in the file sharing community it is a
common practice to browse through other users’ files and discuss music in chat
rooms, which promotes learning and may lead to new sales. Conversely, Hendrick Jr.
(2004, p. 4) attributes the change in consumer behaviour to a lack of quality product
and migration of entertainment, which has left users listening to less music.
Traditionally the music industry has historically forced consumers to purchase certain
types of music through advertising and promotion, but new technologies such as
Kazaa free consumers to endless boundaries of choice (Hallberg 2003, p. 11). This is
attractive to consumers as digital distribution services like Kazaa allow customization
not possible by a physical medium, which allows consumers to combine, manage and
manipulate their music collections in different ways. Josh Bernoff of Forrester
Research verifies this finding by stating that
“music pirates don't turn to file swapping sites because they're looking
for freebies. They go there because the services offer what online music
lovers want: wide selections; reasonable pricing; and the ability to copy
music files to computer hard drives, portable players, and CDs”
(Hallberg 2003, p. 11).

This evidence demonstrates that digital music distribution services have impacted on
consumer behaviour differently, depending on the market segment. However, the fact
that findings from different studies are contradictory suggests that there is no clear
answer to whether digital music distribution services like Kazaa have a negative
impact on the music industry. Moreover, the findings presented by different authors
seem to be consistent with the views of the music industry they are trying to portray,
which introduces elements of bias into much of the existing research. The fact that
results were generally skewed to one side, justifies the need for a deeper qualitative
investigation like that of this thesis. Any researcher can present quantitative data to
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support the side of the argument they are trying to prove, however, the analysis of
both schools of thought adds further relevance to the findings of this thesis.

6.4.2 The Fight for Control of the Music Market
The debate over whether digital music distribution services like Kazaa will destroy
the music industry has often been labelled a battle for control of the music market.
According to Hallberg (2003, p. 13) the fight over Kazaa and related applications is
not just about revenues and profits, but rather about control and the resistance of
major record companies to outsiders. Before the invention of digital music
distribution services like Kazaa, the record companies had traditionally enjoyed a
monopoly of control over the music industry. As stated by Kapica (2003, p. 1),
“[t]he new technology has blown a hole just under the waterline of the
way the recording industry has sailed along for decades, the way it has
marketed and sold music and how the profits have been divided among
singers, composers, publishers, recording studios and record producers.”
Record companies have responded with moves to further frustrate others who have
developed online distribution schemes by applying the acquired exclusive rights to
music (Koelman 2003). The fear is that in the digital world there are no scarcities, and
consumers and artists can be reached in countless ways. Instead of investing in the
new technology, the record companies hoped to preserve old business and marketing
models by making such technology illegal (Kapica 2003, p. 3). By undermining
current business practices, the services offered by Kazaa are seen as a threat to the
record company’s survival as an intermediary.
“It is easier, much cheaper, and we have total control over everything”
(Participant 1).
Goldfarb (2003) presents an alternate view describing the resistance to change by
record companies as a direct result of the conservatism of the record company’s
customers, that is, the brick-and-mortar retail stores. The record company’s job is to
create the product and retailers to sell the product to consumers. Therefore, Goldfarb
(2003) argues that it is retailers, not the record companies or the technology
companies who are at fault for not meeting the consumers changing needs.
Nevertheless, the much publicised debate over digital music distribution services and
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their effect on the music industry has developed a negative image of record
companies. According to Hallberg (2003, p. 17), the actions of record companies
moving to shut down digital music distribution services have proved to be a public
relations disaster. Before the invention of Kazaa and other similar digital music
distribution services, nobody gave a second thought about record companies, but with
millions of users flocking to Kazaa, consumers have now come to resent the actions
taken by record companies to close the service. Consumers cannot understand why,
record companies are charging more for the Spider-Man soundtrack than the SpiderMan DVD, so instead, they are turning to downloads (Streisand & Gilgoff 2003, p. 2).
Why has the relentless pursuit for quality that began in 1956 suddenly stopped at
MP3? The LP led to tape cassettes, Dolby sound, the doomed eight-track system and
eventually compact discs; wouldn’t MP3 be the next step? According to Koelman
(2003), the copyright owners are trying to prevent new forms of dissemination from
becoming available to the public as they are the key middleman in the offline
environment, and may lose that position in the online environment. Furthermore, if
record companies can apply the acquired copyrights to keep others from getting a
head-start in establishing online distribution schemes, record companies have a higher
probability of maintaining control and becoming the inevitable intermediaries
(Koelman 2003). According to Jelassi and Enders (2004, p. 550), the lack of support
for P2P and related services demonstrates a fear that consumers are moving away
from the record company’s marketing reach and becoming accustom to receiving
more music for the same outlay. This would suggest that the battle between digital
music distribution services and record companies is more about the record companies
preserving a position in the supply chain. One could argue that digital music
distribution services would not lead the music industry’s demise, but rather the
redundancy of many of the functions that record companies currently perform. This is
because, though record companies have control of the traditional process of selling
records, the only thing they have no control over is the record buyer (Kapica 2003, p.
3). Yet, as the record companies currently enjoy a large stake of the music market and
the exclusive rights to many artists, the point of view put forward by the record
companies has proved surprisingly persuasive in the past.
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“Its time the record companies woke up to themselves and shutting
down Napster, suing Kazaa users is only a futile attempt to recapture the
market via fear” (Participant 4).

6.4.3 Can the Music Industry Survive Without Record Companies?
Kazaa and MP3 technology provide an alternative for artists to distribute their music
directly to consumers without the use of an intermediary. Many artists have enjoyed
success using this business model, however, record companies, fighting to maintain
their position have come to assert that the music industry cannot survive without the
services it offers. According to Moser (1999, p. 8), the view that the Internet
community and MP3 technology removes the need for a middleman and provides a
way for artists to distribute their work directly to the public without record companies
is somewhat flawed. Record companies are also involved in selecting and screening
out artists, financing the record process and subsidising artists touring (Moser 1999, p.
8). Who will perform these tasks if record companies are removed from the supply
chain? Sure, artists can sell directly to consumers, but without the bulk advertising
and radio play how will they be able to reach the mass audiences and sales that they
are reaching using traditional sales channels? Record companies may not always
make the best choice, but some screening mechanism is necessary as consumers do
not want to listen to every artist in existence. Is it worth having more artists and more
music, if fewer artists will make sufficient revenue to continue and be profitable in the
industry?

6.4.4 Promoting Unsigned Artists and Attracting New Fans
On the other hand Kazaa is allowing artists and consumers to be connected directly in
new ways. Moser (1999, p. 8) states that the major benefit of MP3 is that it provides a
relatively inexpensive way for artists to promote themselves and their recordings.
Using the Internet and the digital music distribution services of Kazaa artists can
attract new fans and inform existing fans of their new recordings and other
information about their careers. To promote this type of community Sharman
Networks has teamed up with Altnet Inc and Cornerband to launch the Kazaa
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“Emerging Artists Channel”, which will offer unsigned artists a new distribution
method with the opportunity to promote their music on the Kazaa network to
approximately 60 millions users (Pearce 2003). The service will cost artists a one time
set up fee of $49.95 US plus $9.99 US per track for preferred placement in the Kazaa
search results and for placement into the Emerging Artist Channel (Pearce 2003).
Each song is digital secured by Altnet and can be set to paid download or try-beforeyou-buy or free sample, depending on the choice of the artist (Pearce 2003). This
concept is aimed a providing low cost exposure to a large scale market for unsigned
artists alternate to record contracts and other online paid music download sites. In this
way Kazaa is promoting the growth of the music industry. One of the major points put
forward by the record companies to demonstrate how Kazaa and other digital music
distribution services would destroy the music industry was based on the premise that
artists were not getting paid for their work. However, through this channel Kazaa has
affirmed that it is not only committed to consumers but also to artists, giving them
large scale exposure that many will not receive through record contracts. This will
allow more artists to become established and the music industry to grow contrary to
the claims of record companies that digital music distribution services will lead to its
demise.
“More people obviously listen to our music” (Participant 1).

6.5 Economic Implications
6.5.1 Heightened Competition for Major Labels
Traditionally the major record labels, that is, BMG Entertainment, Sony, AOL Time
Warner, EMI and Vivendi Universal Music Group have controlled the music industry.
Together these record companies sell over 80% of music which allows them to
effectively control the supply chain (Hallberg 2003, p. 12). Furthermore, contractual
agreements between record labels and artists have created major entry barriers for
other artists trying to enter the industry. However, Kazaa and technological advances
have resulted in increasingly heightened levels of competition for and between major
record labels. This is because using the technology artists can take control of
distribution of their own music, removing the need for intermediaries such as record
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companies. With more control, artist will not have to turn over rights to their music to
the record industry. This freedom from industry contracts and restrictions also means
that artists can be more creative. However, the same technologies allow users to
partake in mass copyright at relatively little cost, which the record companies believe
will lead to the devaluation of music and less physical sales.

6.5.2 Kazaa Blamed for the Continuing Drop in Music Sales
The music industry attributes downloading of MP3s through digital music distribution
services like Kazaa as the major cause of the continuing drops in music sales.
According to Streisand and Gilgoff (2003, p. 1), the five major record companies are
either losing money or barely making any, and it is perceived that this economic
downturn will bring about consolidation making five into four or maybe even three
major record companies. Research conducted by comScore Networks found that US
online music sales have dropped 25% from $730 million during the first three quarters
of 2001 to $545 million during the first three quarters of 2002 (Hall, S. 2002).
However, comScore comments that while online music sales are declining, the
number of users of popular music file-swapping sites have increased. As reported by
comScore the number of Kazaa users grew roughly 7.84 million between the third
quarter of 2001 and the third quarter of 2002 (Hall, S. 2002). This research draws a
link between the drops in consumer physical purchasing to a rise in user numbers on
Kazaa.

Further confirmation of a decline in music sales has been presented by the
International Federation of the Phonographic Industry (IFPI). The IFPI found that
global sales of recorded music fell by 5% in the 2001 to £23.4bn (Weardon 2002).
Although general economic problems could account for some of the decline, the IFPI
insisted that the illegal copying of music over the Internet and the popularity of
Internet-based song-swapping services were also to blame (Weardon 2002). Nielson
SoundScan found that in 2000 the top 10 albums in America sold 60 million copies;
dropping to 40 million in 2001; and further to 33 million in 2002 (Grossman 2003).
This trend continued in 2003. IFPI reported that the sales of recorded music fell a
further 7.6%, with worldwide sales of CD albums (which make up 86% of all
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recorded music) dropping 9.1% and CD singles dropping 18.7% (Willis 2004). Again,
the slump was linked to "the combined effects of digital and physical piracy and
competition from other entertainment products." (Willis 2004). To help absorb the
impact of declining sales EMI have laid off 1 800 employees, or approximately 20%
of their staff and created a new executive position; global head of anitpiracy
(Grossman 2003). The last year that the music industry experienced growth was in
1999, where the IFPI posted global sales of $38.2 billion (Willis 2004). Some
countries, such as Canada, have experienced larger declines of up to 23% since 1999
costing the industry $450 million (Wagner 2004, p. 1). These figures warrant that
digital music distribution services are having a negative impact on the music industry.
Record companies are concerned that a continual downturn will eventuate in the
destruction of the music industry.

6.5.3 Consumers Claim that CDs are Overpriced
In response to the quantitative data brought forward by the record companies,
consumers have blamed the downturn in music sales to CDs being overpriced.
Hallberg (2003, p. 10) provides evidence of this whereby the average price of a CD
between 1991 and 2001 rose from $13.01 US to $14.64 US, which is a 12.53%
increase. Furthermore, as stated by Moser (1999, p. 8), consumers often complain
about a mark up of 30% when paying for a $15 US compact disc. In September 2003,
Universal, which has approximately 1/3 of the market, cut its prices by 25% in the
US, and by 25%-30% in Canada (Wagner 2004, p. 7). Critics asserted that the price
cut validates downloaders’ claims that CDs were overpriced. With the present
business model, the record companies pay musicians 4% of the sales figures on
average, with the more established artist receiving up to 10% of the sales figures
(Hallberg 2003, p. 15). This is a small percentage, and consumers question whether
such a large scale mark up is required or is rather a further example of the record
company’s business control tactics.
“I download music just about anytime my computer is connected to the
Internet which is all the time. I download music because I can obtain it
for free using p2p services. I do not see the sense in paying around $30
for an album when I can simply download it for nothing” (Participant 2).
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6.5.4 Government Imposes Levy to Counter Production Rise in
Blank CDs

In an attempt to deter consumers from downloading copyrighted MP3s through Kazaa
the Canadian government has imposed a levy on the cost of blank CDs. As stated by
Hallberg (2003, p. 2) US CD sales fell 11% in the first 6 months of 2002, the sale of
blank CDs jumped 40% over the same period, while the number of Kazaa users
tripled. This implies that there is a correlation between the three events, and that the
downloading of MP3s is driving consumers to purchase more blank CDs in order to
make physical copies of their music. In 1998 as part of the amendments to the
Copyright Act the Canadian government imposed a levy on blank CDs and tapes, the
proceeds of which were to go to the music industry (Wagner 2004, p. 8). The levy
was included in the price consumers pay for these goods, with the funds administered
by the Canadian Private Copying Collective (CPCC), distributing the proceeds of the
levy to musicians, songwriters and music publishers based on airplay and sales levels
(Wagner 2004, p. 8). According to Delio (2003), the levy has increased over time
from $0.052 CN cents in 2000, to $0.21 CN in 2001, and the proposed fee for 2003
was $0.59 CN. Moreover, since 1999 the CPCC has collected more than $28 CN
million in fees from the levy imposed. However, what is interesting to note is that the
CPCC has not yet distributed a cent of the millions collected to those who it promised
the fees to, the artists (Delio 2003).

6.5.5 Downloading Found to Have Little Affect on Music Sales
In opposition to the data that found that Kazaa (see section 6.5.2) was linked to a
downturn in the music industry’s sales, many authors have also found that
downloading MP3s from Kazaa and related digital music distribution services had
little or no affect on music sales. Findings from both sides are presented to make it
clear that mixed perspectives exist on how digital music distribution services have
impacted on the music industry. One study conducted at Harvard University and the
University of North Carolina tracked downloads over a 17 week period of 2002,
comparing file transfer data with actual market performance of the songs and albums
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being downloaded (Borland 2002a). The study concluded that even high levels of fileswapping seemed to translate into an effect on album sales that was "statistically
indistinguishable from zero," and that it would take approximately 5000 downloads to
displace the sale of just one physical CD (Borland 2002a). Moreover, results indicated
that downloads could have a slightly positive effect on the sales of top albums
(Borland 2002a). According to Hendrick Jr. (2004, p. 3), certain segments of music
sales have actually grown in the period of 1999-2003. The Rap and Hip Hop segment
grew slightly from $1,575,126,000 to $1,576,635,200, during the period, with record
music sales increasing 9.1% in the first quarter of 2004, compared to the same period
in 2003 (Hendrick Jr. 2004, p. 9). Research conducted by IFPI found that major
markets like Australia and the United Kingdom had upturns for 2003 (Willis 2004).

To further legitimize the services it offers Kazaa has gone as far as proposing the idea
of a copyright compulsory license for the Internet (Graham 2002). As part of this
Kazaa and Verizon have planned an alliance, which will pool funds to pay artists
directly in an attempt to break the obstacle of lawsuits and legitimizing P2P
distribution. A $1 a month fee per user on Internet providers alone would generate $2
billion yearly, described as a “modest fee on all the parties who benefit from the
availability of this content." (Graham 2002). The fee is yet to be imposed, but the
mere fact that Kazaa is demonstrating support for artists indicates that such services
intend to build on the music industry rather than destroy it, as are the claims of record
companies. Moreover, while downloading occurs on a vast scale, research by Harvard
University found that, most users are likely individuals who would have not bought
the album, even in the absence of the file (Oberholzer & Strumpf 2004, p. 3).
According to Oberholzer and Strumpf (2004, p. 24), the finding that file-swapping
had little or no effect on music sales is plausible, given that movies, software and
video games are actively downloaded, and yet these industries continue to grow even
with the advent of file sharing. Furthermore, alternative factors such as poor
macroeconomic conditions, a reduction in the number of albums released and growing
competition from other entertainment forms such as video games and DVDs could
have also affected music sales. A reduction in music variety and consumer backlash
against record company’s tactics against digital music distribution services might also
explain the recent decline in music sales (Oberholzer & Strumpf 2004, p. 24).
Hallberg (2003, p. 10) accredits the drop in sales to the "McDonaldisation" of radio,
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where radios are enforcing shorter play lists, and even MTV is playing fewer music
videos, which pushers a narrower range of musicians (Hallberg 2003, p. 10).

6.5.6 Artists Advertising their Music for Free

Artists have found that MP3 and digital music distribution technology is driving
demand for their music. The rock group Wilco, released its first album
"Summerteeth" in 1999, which had first-week sales of 19 000 (Cherry 2002b, p. 45).
In contrast, the current album “Yankee Hotel Foxtrot," sold over 55 000 copies in the
first week of May 2002 (Cherry 2002b, p. 45). The only difference being the current
album could be heard for free on the band’s website. According to Hallberg (2003, p.
18) the best way to raise demand for your product is to give it away for free. If you
cannot give your music away for free through downloads, then you certainly cannot
sell it. Therefore, it can be said that file sharing tools are perhaps the greatest
marketing tool ever for the music industry (Hallberg 2003, p. 18). Moreover, when
people share music, it is common for more music to be sold, not less as claimed by
the music industry. As stated by Kasaras (2002), if it is agreed that advertising creates
new needs, we can view file sharing as a special kind of advertising for the music
industry.
Australian rock band, The Screaming Jets, plan to take advantage of this mass
advertising, despite recent controversy surrounding the Kazaa P2P software, by
debuting their new record via the software. This group is one of six local Australian
bands including Grey, Kisschasy, Last Year's Hero, Something with Numbers, and
For Amusement Only, that have decided to launch their latest offerings via the Kazaa
application. Guitaritst, Grant Walmsley, commentated on the deal, saying that "[f]ilesharing is the new way for music to be heard and we're excited our fans can access
our music through Kazaa. It's another way to continue our success and to connect to
new and existing fans" (Dinham 2004b). Individual songs can be purchased from the
new album for $0.50 US each or the entire EP for $2.50 US, with The Screaming Jet
video "Heart of the Matter," available for free download (Dinham 2004b). This
illustrates how artists are using Kazaa to promote their work while also generating
revenue from Kazaa’s user base. Furthermore, Kazaa is allowing artists like The
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Screaming Jets to change how the traditional supply chain operates by removing the
record companies as intermediaries and selling their music directly to consumers.

6.5.7 Record Industry goes online
To further deter illegal downloaders, the record industry has moved aggressively to
provide online music. Many companies now offer a PPD service including Pressplay,
Listen.com's Rhapsody, MusicNet and Apple iTunes. Pressplay has upwards of 300
000 tracks available to download, with membership starting at $9.95 US a month
(Grossman 2003). However, restrictions are forced on users, with the $9.95 US a
month plan buying unlimited downloads, but denying users from moving songs onto
portable MP3 players or burning them to a CD (Grossman 2003). According to
Streisand and Gilgoff (2003, p. 2), legal PPD services are attractive to consumers as
they remove some of the pitfalls of file sharing like downloading mislabelled or
infected files, and more importantly, ensure artists get paid for their work. To promote
Pressplay tracks from particular artist albums have been released early in an attempt
to build direct relationships between artists and fans (Streisand & Gilgoff 2003, p. 2).
However, as stated by Lee (2003, p. 49), the problem of rights ownership will make it
difficult to provide a library as complete as the current free systems, which seems
critical for success as experienced users have stressed the importance of this feature in
digital music distribution services.
“There are many services offering a pay-per-download scheme, although
it holds a lot of restrictions. For example, you can pay $10 per month for
100 songs but you can’t move them onto your MP3 Player and you can’t
burn them on a CD. Once you unsubscribe to their service, the songs
will no longer play. In my opinion, I don’t think the music industry fully
understands what the consumer wants. This sort of strategy does not
work, and people won’t pay for this sort of service when there are many
other ways of downloading music” (Participant 3).

Nonetheless, Apple iTunes has proved a giant success being one of the first
companies to offer a PPD service. Apple iTunes has a 400 000 track library, and
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charges $0.99 US a track (Wagner 2004, p. 8). This simple plan was an instant hit
with 25 million songs sold between April and December of 2003 (Wagner 2004, p. 8).
Many others services have now built their business plans based on this model with
Microsoft, Wal-Mart, Amazon.com and Yahoo.com now looking to move into the
market. This has awakened consumers to legal downloading options. A study by
Jupiter Research (2004) found that digital music sales are expected to reach over $270
millions in 2004, which is more than double the revenue of the previous year.
Furthermore, sales are forecasted to reach $1.7 billion, in 2009, which is equivalent to
about 12% of consumer music spending (Jupiter Research 2004). These strong
revenue growths will help the overall music industry to turn around from the lower
music sales experienced since 1999. Moreover, the success and continual growth of
PPD services proves that users are willing to pay for their music. Services like Apple
iTunes have grown in spite of the existence of Kazaa, which demonstrates that both
services can co-exist and still generate revenue as user numbers continue to grow.

6.6 Legal Debate
6.6.1 Post Napster

The RIAA decision against Napster was perceived as a large victory for the music
industry. When the judge ordered that Napster’s servers be shut down it was believed
that users would be deterred from using file-sharing services. However, they did not,
and the file-sharing systems evolved, getting smarter and more decentralized, making
them harder to shut down given cross-jurisdictional issues (Grossman 2003).
“Once Napster shut down I moved to Kazaa” (Participant 4).
Kazaa soon grew to become the largest free online music network containing up to
3.5 million simultaneous users at any one time sharing more than 500 millions music
files (Oberholzer & Strumpf 2004, p. 7). As a result of its new-found popularity, the
record industry turned its attention towards the Kazaa digital music distribution
service. The record industry alleged that it was in breach of copyright, as it did not
pay artist for their work and that this would have a negative impact on the music
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industry. However, given Kazaa is built around a distributed network of individual
PCs, there is no centre, which means unlike other previous P2P technologies, there is
no single plug to pull.
“But as all technology constraints, people will find a way around these
limits to distribute mp3s for free” (Participant 2).

6.6.2 Dutch Supreme Court rules that Kazaa does not Breach
Copyright
Buma Stemra, a Dutch organisation the represents music copyright owners, was the
first group to file a suit against Kazaa. The lower court originally ruled in favour of
Buma Stemra, forcing Kazaa to stop its users from distributing illegal copyrighted
music over its servers (Europemedia 2002). Buma Sterma demanded daily fines of up
to 124 000 if free downloads were not stopped (Europemedia 2002). Kazaa quickly
countered and appealed the decision. A local appeals court in Amsterdam ruled that
the file sharing service was not responsible for the copyright infringements that
occurred using its service. (Grow 2002, p. B.7A). As stated by Grosheide (n.d., p.
222), although Kazaa supplied customers with software which enabled users to share
music on its P2P network, the Kazaa case differed from others in two ways. Firstly,
Kazaa does not function as a central database for the exchange of music but only
installs special communication software for its customers to use, and secondly, as
confirmed by Article 12 of the E-Commerce Directive (drafted) “the facilitating of
copyright infringement in itself does not constitute tortious liability” (Grosheide n.d.,
p. 222). Therefore, since it can be said that Kazaa cannot control the use of its
software by consumers, and that the Kazaa software can be used for both legal and
illegal file sharing, such tortious liability does not occur. According to Grow (2002,
p. B.7A), the court ruled that it was the users who were legally responsible for
copyright violations, not Kazaa, as it was also the provider of legitimate services, such
as the sharing of files containing works that are in the public domain. Hallberg (2003,
p. 9) describes Kazaa as a vehicle, “just like a newspaper and is not responsible if you
try to sell stolen goods through the classifieds”.
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The result of the case proceedings created instant noise among the different
stakeholders of the music industry. According to Smith (2003, p. 2), the decision has
been characterised as paving the way for the creation of a legal haven for file sharing
activities. Christian Alberdingk Thijm, a lawyer handling the case for Kazaa, stated
that "the Netherlands is the only country where you know there is a positive ruling for
setting up a file-sharing business" (Grow 2002, p. B.7A). Lee Black, an analyst for
Jupiter research noted that this showed that
“[t]he file-sharing services’ technology and business models continue to
evolve in such a way as to circumvent U.S. legal rulings. The fact that it
continues to move into international areas will always pose a problem
for the industry–these things keep sprouting up, and consumers keep
finding the content they want” (Smith 2003, p. 1).
Bernt Hugenholz, a professor of copyright law at the University of Amsterdam and
director of the Institute of Information Law, described the decision as reflecting the
“more liberal thinking in Dutch scholarly circles” (Grow 2002, p. B.7A). Even if
other countries refuse to accept the user-only liability defence, the decision made by
the Dutch appeals court proves that there are other courts that are willing to accept
that Kazaa is operating legally. Furthermore, pressure from technology companies
such as Apple Computer, Microsoft, Dell Computer, Cisco Systems, Hewlett-Packard,
and Intel have made the U.S. government increasingly reluctant to lobby on behalf of
the entertainment industry (Smith 2003, p. 5).

6.6.3 Grokster and Morpheus Ruled to be Legal

Kazaa is not the only P2P technology to come under the recent scrutiny of the record
industry. In August, 2004, a federal appeals court ruled that the Morpheus and
Grokster P2P file sharing services were legal (Dean 2004). The court ruled that both
these companies, like Kazaa, had no control over users’ actions as they did not
contain a centralized server through which files were traded, and therefore were not
guilty of contributory copyright infringement (Wagner 2004, p. 5). This ruling
upholds the April 2003 US District Court decision that ruled in favour Grokster and
Morpheus (Dean 2004). Sharman posted the result of the Grokster and Morpheus case
on its website, stating that it would use the same successful notions filed by Grokster
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and Morpheus to show that the Kazaa product was also lawful (Sharman Networks
2004). Michael Weiss, CEO of StreamCast Networks, which operates Morpheus,
commented on the ruling saying that,
"[n]ot only is today's ruling a victory for Morpheus, a hard-fought one at
that, but this is a victory for our fellow P2P developers, a victory for
American innovation and, perhaps more importantly, history will prove
this to be a bigger win for the entertainment industry. Hopefully they
will now embrace new technologies, like Morpheus, to seek new
opportunities for artists and creators in the digital domain rather then
spend their time and money trying to stifle progress" (Dean 2004).
However, Rod Dorman also pointed out that the Ninth Circuit decision had no
precedential effect on the proceedings taken out against Kazaa in Australian courts
(Sharman Networks 2004). Nonetheless, Nikki Hemming, noted that
"[t]his is a fantastic result for the peer-to-peer community. This ruling
reinforces similar decisions in other courts around the world that P2P is
legal. Our message to the entertainment industry is to stop litigating and
start partnering with us. Legislation is not the answer, commercialisation
of P2P is” (Sharman Networks 2004).
This decision holds great importance for the technology industry, fans, artists and
owners of entertainment content that have supported digital music distribution
technologies. Like the Dutch case taken out against Kazaa, the victory for Morpheus
and Grokster affirms that contrary to the claims of the record industry that these
services are not in breach of copyright. Kazaa, Grokster and Morpheus are alike,
which implies that a similar result will be reached in Kazaa’s current case in the
Australian courts.
“There are endless mediums used for downloading free music, and as
long as they are available people will always be using them” (Participant
3).
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6.6.4 RIAA Shifts Attention Towards Users

With the recording industry’s losses in the Kazaa, Grokster and Morpheus cases, and
the threat of new P2P file sharing services, the record industry has shifted its attention
towards users. That is, the individual consumers who are directly carrying out the
infringing activities. In January 2003, a U.S. district court ruled in favour of the RIAA
according to section 512 of the DMCA, which meant that Verizon Communications
had to identify the name of an alleged heavy downloader that had used Kazaa to share
hundreds of music recordings (Smith 2003, p. 6). Under Section 512 of the DMCA
copyright owners are allowed to subpoena ISPs for subscriber information (Smith
2003, p. 6). In total, the RIAA submitted over 911 subpoenas between May and
November 2003 to ISPs, demanding the names of users illegally sharing music
(Jelassi & Enders 2004, p. 539). The aim was simple, “[w]e want to increase
awareness of the legal implications of file-sharing. If these are not working, there has
to be a degree of enforcement” (East 2004, p. 3). With this move the RIAA was
sending a clear message to consumers; if you are going to download music, do not
expect to hide behind the anonymity of the Internet. According to the RIAA president
Cary Sherman, subpoenas were focused on deterring the supply side of downloading,
stating that "[i]f you can get at the 10% of people who are offering 90% of the files,
that makes a significant dent" (Taylor 2003b). It was hoped that a few high profile
busts on some of the major uploaders may scare off some of the rest of Kazaa users
(Grossman 2003).

Regarding the result of course proceeding against consumers, East (2004, p. 3)
acknowledges that the crackdown on illegal music downloading had generated
additional bad publicity for the music industry. In defence of its actions, the RIAA
cited research that found that nearly 70% of 12-22 year olds would stop downloading
if there was a “serious risk” of being fined or jailed (Wagner 2004, p. 6). This tactic
seemed to have an immediate impact with 29% of Americans over 18 surveyed saying
that they downloaded music in Spring 2003, compared to only 14% admitting
involvement in the activity in November and December 2003 (East 2004, p. 3).
Furthermore, as stated by Wagner (2004, p. 6) music downloads in the US dropped
from 14.5 million in April to 12.7 in May 2003 and a further drop to 10.4 million in
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June 2003. According to McGuire “[t]he drop off neatly coincided with the Recording
Industry Association of America (RIAA)’s announcement that it planned to sue scores
of Internet users suspected of trading pirated music over file-sharing networks like
Kazaa and Grokster” (East 2004, p. 3).
“I don’t download as much as I used to, also I’ve considered using other
services” (Participant 3).

The RIAA hoped the rulings against individual users would result in more consumers
turning back to physical or legal PPD purchasing. However, many criticized the
actions taken by the record companies. According to Taylor (2003b), many music
downloaders are not aware that they are also distributors, as Kazaa automatically
broadcasts the music you store in the designated folder to other online users.
Furthermore, the RIAA has pursued even the most inoffensive citizens, including a
case against 12 year old Brianna Lahara, and an honours student and 66 year old
grandmother Sarah Ward (Wagner 2004, p. 8).
“It has not effected me but I sometimes think that there fines are unfair”
(Participant 5).
In response to this criticism, the RIAA stated that it wished to convey the message
that pirating music is wrong, regardless of age and social status, and that it had not
been pursuing maximum fines of up to $150 000 but rather normally settling out of
court for about $3000 (Wagner 2004, p. 8). File sharing software creators all over the
Internet have retaliated by promising that they have begun to create next generation
software that will provide anonymity that not even ISPs will be able to crack, with
programs like Earth Station 5 and W.A.S.T.E starting to surface and claiming to have
done so already (Taylor 2003b).
“No, this will have absolutely no affect on the amount of people
downloading digital music. There are always numerous P2P applications
that are available to download for no charge. Why would anyone pay for
a file when they can get it for free from another source? The closure of
various services and regulations being processed will have no affect on
people downloading digital music. If there are free services available
then it is my belief that people will take advantage of them regardless of
what the law states” (Participant 2).
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6.6.4.1 End User Licence Agreement
To end users, the threat of litigation is something quite new, however, Sharman
Networks, the owners of Kazaa, had been preparing for this legal action for some
time. This is evident in the “end user licence agreement” (refer to figure 6.1), which
stipulates the terms and conditions that users accept by downloading and installing the
Kazaa software (Kazaa 2004). Of particular relevance are the following sections taken
from Kazaa (2004):

Please see print copy for Figure 6.1

Figure 6.1 Kazaa end user licence agreement

This agreement is effectively placing the onus for breach of any law onto the
individual rather than constraining the practices of the company. So while the
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software may enable copyright, and the distribution of copyrighted material, it is up to
the user not to download or share any music that may be in breach of copyright law.
“The agreement is too long and more often then not it is written in legal
jargon, which makes it hard for many people to understand” (Participant
6).
Furthermore, if found to be in violation of any law, users will be held liable, rather
than the software provider, as was the case in American courts (Refer to section
6.6.4). This also allows Kazaa to further argue the legality of its services as the end
user statement demonstrates that the company does not condone any of the illegal
practices performed by its users. However, most users on Kazaa appear to be unaware
that they are sharing files. Research conducted by Nathaniel S. Good and Aaron
Krekelberg found
"that the majority of the users in our study were unable to tell what files
they were sharing, and sometimes incorrectly assumed they were not
sharing any files when in fact they were sharing all files on their hard
drive" (Glass 2002).
If users are unaware that they are sharing music, it is difficult to imagine that the
majority are informed of the end user license agreement terms and the responsibility it
places on their actions.
“I am not aware of each programs terms, but I am aware of basic
problems which are televised such as it is illegal to download because it
is categorised as a form of stealing” (Participant 5).

6.6.5 Kazaa Joins with Altnet to Provide Paid Downloads
In an attempt to expand the services that it offers to its users, Kazaa has joined with
Altnet to offer legal downloads on its servers. When bundled with Kazaa, Altnet
delivers encrypted songs, movies and videogames over the P2P network using a
micropayment model (Woody 2003, p. 3). Content owners can self-publish their files
to Kazaa by paying fees of $99 and up, which allows them to apply the restrictions on
the copyrighted work and gives them preference in Altnet’s TopSearch (Hachman
2003). Using Microsoft, TriMeda and other DRM providers Altnet have developed a
licensing entitlement system which allows the content owner to determine, at their
discretion, the rights users have to play music, charged at $0.99 US per license (Deare
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& Allen 2004). However, problems with licensing restrictions meant that there had
only been about 1000 legal approved files offered to download (Hachman 2003).
According to Deare and Allen (2004), Altnet’s paid downloads grant exposure to a
global audience, with a faster download capacity than centralized services (Deare &
Allen 2004). Altnet says that users have downloaded the “gold” files a total of 75
million times, including 18 million paid purchases, with the games software selling
over 25 000 units from a selection of 45 titles and the rest being promotional
(Hachman 2003). Benefits of each sale are divided between the content owner and the
traffic provider, so Altnet receives revenue from each purchase (Deare & Allen 2004).
Hachman (2003) found that "[t]hese numbers are a testament to the fact that we're
seeing a real shift in consumer's behavior by offering them an easy-to-use method
with a one stop shop payment gateway for downloading secure content.”
The inclusion of a payment system ensures that artists receive compensation for their
work, but some have questioned the motives behind the deal. According to Woody
(2003, p. 3),
“It’s a ruse. For every legal file on Altnet, there are millions of illegal
ones on Kazaa. Altnet may be a good idea by itself, but on the back of
Kazaa, its one more tactic to delay prosecution while Sharman sells
more advertising”.
Furthermore, despite selling multiple units, Altnet is yet to sign with a major record
label, as record companies believe Altnet is profiteering from the popularity of illegal
activity on P2P networks, which they claim is resulting in a major loss in revenue
(Deare & Allen 2004). To block access to such files users can simply download a
version of Kazaa lite, which is a third-party modification of the Kazaa software, and it
will eliminate the Altnet software and embedded advertisements (Hachman 2003).
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6.6.6 Universal Music Australia Pty Ltd v Sharman License
Holdings
The next wave of action taken against Kazaa occurred in Australia. In February, 2004,
the record companies were granted an Anton Piller Order, which gives the copyright
holders the right of search and seizure, which they did at 12 of Kazaa’s offices across
Australia taking documents and data (Gray 2004a). The evidence collected during the
raids was to be used in a copyright infringement suit the record companies planned to
launch against Sharman. According to Burt (2004, p. 8), the court approval to raid
Kazaa headquarters was seen as a major breakthrough for music industry in battling
the world’s largest file sharing network. During March 2004, Sharman Networks was
brought before the Australian Federal Court for copyright allegations made by the
record industry. Robert Ellicott, counsel for Sharman Networks, said that the software
maker is not the uploader of files, and therefore should not be held liable for trading
on its network (Gray 2004b, p. 1). Justice Murray Wilcox, the judge presiding over
the case, has issued a warning to both sides to refrain from speaking to the media
about the case, since which not much has been commented on the proceedings (Gray
2004b, p. 1). The points of discovery were debated by both parties, and each party
was ordered to redraft their applications as the process of discovery continues
(Dinham 2004a). As stated by Dinham (2004b), the Federal Court case is still in early
stages of proceedings with a hearing scheduled for the 29th of November 2004.

The end result of the case is uncertain, but given the similar proceedings brought
against Grokster, Morpheus and Kazaa in the Dutch courts, it is still unlikely that the
Australian courts will rule in favour of Kazaa. Hallberg (2003, p. 7) describes that
array of court proceedings taken out against digital music distribution services as
being “corporate controlled trade treaties that are carried out in the name of economic
efficiency, which really are designed to give business power over laws and policies”.
One must question the motives behind such court proceedings, as previous courts in
different countries have already ruled in favour of file sharing services. Will the
record industry take action in every country possible to bring down all existing
services? As stated by Smith (2003, p. 8), with a decentralised structure being utilised
by file-swapping applications “[h]ow are they going to enforce [a judgment]?” If the
record industry is unable to force a judgement, will they take action against the
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individual users, as was the case in the US? With proceedings still in progress, the
question still remains whether digital music distribution services like Kazaa are in
breach of copyright and are in fact causing the music industry harm. However, at the
completion of this thesis the lawsuits targeting Kazaa had resulted in Kazaa losing its
long standing position as the most popular file-sharing software based on user
numbers to eDonkey/Overnet (Veiga 2004).

6.7 Conclusion
This chapter has presented a review of the issues related to the impact Kazaa has had
on the music industry. It was found that digital music distribution technologies like
Kazaa have empowered consumers to change their behaviour. Record companies
asserted that this change in behaviour would lead to a further drop in physical sales as
Kazaa enabled consumers to share music for free. Despite this, further developments
in technology, some backed by the record companies themselves, are driving
consumers towards further use of digital music distribution services. This is referred
to as the technology push effect where technology development in broadband and
MP3 devices are encouraging consumers to download more. The Kazaa technology
allows artists and consumers to be connected directly. To promote this further, Kazaa
has implemented an emerging artist channel which allows unsigned artists to
distribute their music based on a preference system to the millions of Kazaa users.
Some artists, like The Screaming Jets as reported earlier, are using Kazaa as a
promotional tool to sell their music to online consumers.

However, the record companies have linked Kazaa to the continued downturn in sales
in the music industry, which they believe will lead to the industry’s demise.
Quantitative data presented from comScore Networks, IFP and Nielson SoundScan
provided proof that while digital music distribution services have experienced a
growth in user numbers, music sales continue to drop. However, consumers have
attributed this drop to other factors such as CDs being overpriced and there being less
variety on the radio and in general music choice. Furthermore, other studies such as
that by the Harvard Business School have found that downloading has an effect on
music sales that is statistically indistinguishable from zero. Therefore, it was found
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that quantitative data presented was bias as it was generally consistent with the image
a particular author was trying to portray of the current state of the music industry.
With such contradictory results, it is difficult to distinguish for certain whether digital
music services have in fact contributed to the downturn in music sales.

As a result, the record companies have taken legal action against Kazaa claiming that
the service has indeed breached copyright. Kazaa was brought before the Dutch
courts, which ruled in favour of the digital music distribution service, stating that
Kazaa could not be held liable for the infringing actions of its users as it could be used
to serve legitimate purposes such as the distribution of works available in the public
domain. Similar decisions were upheld in the Grokster and Morpheus cases, with both
file-sharing sharing software companies ruled not responsible for their users’ actions.
With results going against the record companies they soon turned their attention to the
individual users of these services, with many lawsuits taken against the biggest
downloaders. This is made possible by the end user license statement that must be
accepted by all Kazaa users to install the software, which places the responsibility for
the breach of any law onto the individual rather than the owners of the Kazaa
software. Kazaa is currently fighting allegations of copyright in the Australian Federal
Court. To further its claims of legitimacy, Kazaa has joined with Altnet to provide a
micropayment system for downloads, which has proved successful, although not
being able to sign any of the major record companies. Given the result of the Grokster
and Morpheus cases it is not impossible to foresee that the Australian Federal Court
could rule in Kazaa’s favour. At the completion of this thesis a verdict had not yet
been reached.

The end result is still uncertainty. As such, many have dubbed the debate over
whether digital music distribution services have had a negative impact on the music
industry as a fight for control over the market. Legal PPD services like Apple iTunes
have enjoyed success online demonstrating that consumers are still willing to
purchase their music through the online medium. These services have experienced
growth in user numbers even with the availability of Kazaa, which suggests that both
services can co-exist. Consumers and artists still want to use online music
distribution, but record companies are fighting to preserve their position in the supply
chain by continuing to move to shut down the Kazaa service. In the time the record
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companies have been struggling to close Kazaa, another file-sharing application has
already emerged and become the market leader based on user numbers. By adopting
the eDonkey/Overnet file-sharing application at such a quick rate, consumers are
sending a clear message that they wish to continue to download free music, regardless
of the threat of being prosecuted by the record companies. Digital music distribution
technology is out and cannot be controlled by moving to shutdown one application at
a time. A change is needed to break the technology trend emerging and to find a
common ground among all stakeholders in the music industry. The following chapter
(chapter 7) will provide a cross-case comparison of the MP3.com, Napster and Kazaa
cases to explore the trends and patterns emerging from the three case studies.
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7 Cross-case Comparison: Trends and patterns
emerging from case studies
7.1 Tracking Innovation Over Time
To gather an understanding of the current state of the music industry it is important to
first identify the events which have impacted upon it over time. Table 7.1(see below)
provides a summary of the innovation of MP3.com, Napster and Kazaa. Tracking
innovation over time is imperative as it demonstrates how the three different digital
music distribution services have impacted on the music industry in reaching the
current state of affairs. MP3.com was the first digital music distribution service to
launch. Its success can be linked to the growth in awareness of the MP3 standard and
lack of large-scale distribution method for the technology at the time of its
introduction. With Napster came the development of a new P2P technology
innovation, which allowed users to connect to each other directly rather than relying
on websites that proved to be slow and often contained dead links. As legal action was
taken out against MP3.com, users quickly moved to Napster as news of the
application spread through WOM over the Internet. This was a reoccurring trend, as
the inventors of Kazaa introduced the technology in the wake of the threat of
shutdown faced by Napster for copyright breach. As Napster switched to a legal PPD
subscription service, Kazaa appeared offering once again for free large scale music
distribution, with further developments in technology allowing the sharing of multiple
file types on the back of a new decentralised infrastructure.

A common characteristic of the three digital music distribution services was that each
was a market leader based on user numbers at one time during existence. However,
each did as much as each other to eclipse its predecessor by taking the successful
characteristics of the service that came before it and building on those with new
enhancements in technology. An example of this is the development from website to
P2P technology, and then from centralized to decentralized structure, each offering
certain advantages over the technology which it replaced. Users were content to move
to the “in” technology, as shown by the majority adopting the same digital music
distribution service. Just as one technology was ruled illegal and shut down by record
companies, users shifted to another. The record companies saw each of the new
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developments in technology as a threat to its survival as an intermediary and as a
result sued for copyright as no royalties were received by them or the artists. The new
distribution methods allowed for unestablished artists to distribute their music in ways
previously not possible, but established artists such as Metallica and Dr. Dre, backed
the record companies and moved to try and close the digital music distribution
services.

Table 7.1 Innovation of digital music distribution services over time
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7.2 Holistic Overview
In order to address the current gap in literature a holistic approach was chosen as part
of the methodology of this thesis. The following figure (see table 7.2) presents a
cumulative list of all the attributes discussed as part of the three case studies to
provide an overview of the events of each case study that have impacted on the music
industry. Each dimension will be discussed further separately in the proceeding sub
sections.
Dimension

Case

Technical

MP3.com

Napster

Kazaa

Social

MP3.com

Napster
Kazaa
Economic

MP3.com

For the Operation of Digital
Music Distribution Services
• Storage of music online
• Artists distribute music
across world
• Cheap storage and
distribution
• Direct connection between
users
• Chat features
• Consumers distribute music
• CD Burners
• Rise in unlimited Internet
access
• Rise in broadband
• Decentralised file server
• Multiple file formats
• Rise in MP3 devices
• Evolution of personal
computers – larger hard
drives etc.
• Access to more music
• Build community
• Broaden music tastes
• Artist empowerment
• Consumer empowerment
• Establish unsigned artists
• Allow for the sampling of
music

Against the Operation of Digital
Music Distribution Services
• MP3 insecure format
• Reduced quality from CD
• Rise of Napster
• Centralized file server

• Spoofing of music files

• Bad music not filtered
• Teaches consumers that it is ok to
have music for free

• “free riders”

• Emerging artists channel
• Higher % of royalties to
artists
• Removed intermediaries
• Offered for free with proof of
ownership
• Artists produced more music
at less cost
• Proof of increased physical
purchasing

• Artists did not receive royalties
• Record companies did not receive
royalties
• Proof of less physical purchasing
• Record company purchased and
formed mergers
• Change in business model to
subscription payments
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Dimension

Case
Napster

Kazaa

Legal

MP3.com

For the Operation of Digital
Music Distribution Services
• Originally free
• Inexpensive exposure and
advertising
• Increased music sales in 1999
• Increased concert revenues in
2000 & 2001
• Proof that heavy downloaders
purchase more music
• Growing online music sales

Against the Operation of Digital
Music Distribution Services
• Artists did not receive royalties
• Record companies did not receive
royalties
• Economic downturn in music
industry from 2000 • Record company purchased and
formed mergers
• Change in business model to
subscription payments

• Free & paid downloads
• CDs overpriced
• Effect of file-swapping on
music sales found to be
“statistically
indistinguishable from zero”
• Growth in some music
markets
• Legal to download and store
MP3s for 24 hours

• Imposed levy on blank CDs in
Canada
• Record industry established
online

Napster

• Appealed decision but ran out
of money

Kazaa

• Ruled legal in Dutch courts
• Grokster and Morpheus ruled
legal in US

• Artists want to protect
Intellectual Property
• Breached copyright by copying
CDs onto its servers
• Breached copyright by allowing
distribution of MP3s without
consent
• Individual users found guilty of
copyright in US
• Raids of its Australian offices
• Currently in Australian Federal
Court fighting copyright
accusations

Table 7.2 Cumulative summary of attributes of each case

7.2.1 Technological Comparison
Each of the three case studies represents a different type of digital music distribution
service (see table 7.3). MP3.com was the first technology to emerge structured as a
website built on client-server architecture. Using MP3.com users and artists could
post and download music from a large online registry shared across the world.
However, the website required extensive maintenance and while the user base and
collection of music grew, so did problems with reliability. The invention of Napster
provided a solution to this problem whereby individual computers could be connected
using P2P technology to play the roles of a traditional server, client and router.
Napster utilized a centralized file server to avoid bottlenecks and windows protocols
for the transfer of music. The technology achieved unprecedented success with
millions of users flocking to Napster to share music online. Unfortunately, its
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popularity inevitably lead to its demise as it caught the attention of record companies
and was sued for copyright infringement. Watching closely the proceedings of the
Napster case, software developers soon began to modify P2P technology to avoid
such future court proceedings. Kazaa moved in as Napster went down, built around a
decentralized server that distributes both the search and download capabilities and
allows for the transfer of multiple media formats. This adaptation in P2P technology
allowed the software creators to assert that they had no control over how consumers
used the technology while showing that it served legitimate purposes such as the
distribution of public works. Despite several attempts, representatives of both the US,
Dutch and Australian record industries are yet to successfully shut down Kazaa and
other decentralized P2P digital music distribution services.
Technology Attributes

MP3.com

Napster

Kazaa

Year Created

1998

1999

2001

Created by

Michael Robertson

Shawn Fanning

Niklas Lennstrom
& Janis Friis

Type of distribution service

Website

Peer-to-peer

Peer-to-peer

Properties

Client-server based

Centralized

Decentralized

Media formats

MP3, Real Audio

Originally only MP3

All file types

Current state of affairs

Online music forum

Legal pay-perdownload service

Legal in some
countries illegal in
others

Table 7.3 Technological Comparison

7.2.2 Social Stakeholder Perspectives
Digital music distribution services have impacted on all the stakeholders of the music
industry. Perhaps most importantly, MP3.com, Napster and Kazaa have empowered
consumers with choice. Consumers once confined to purchasing from physical brickand-mortar retailers now have a variety of different options for obtaining music. The
original introduction of MP3.com and Napster taught consumers that it was ok to have
music for free. This segment of consumers are sometimes referred to “free riders” or
“leeches” in reference to the action of logging on and taking as much as one can
without giving anything back or purchasing music. Conversely heavy downloaders
were often found to increase their purchasing. The record companies reacted by suing
Napster in an effort to sway consumers away from the service. However, the closure
of Napster did little to deter downloading as consumers moved to new technologies
and continued to grow in numbers. With court rulings in the Kazaa case going against
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the record companies, they soon turned their attention to the individual users of
Kazaa. Hundreds of users were sued for copyright breach in a move to discourage
users from continuing to download. This tactic proved successful in moving
consumers away from Kazaa but other technologies such as eDonkey/Overnet have
benefited achieving a rapid rate of adoption by consumers. From the MP3.com,
Napster and Kazaa cases it is clear that consumers want access to as much music as
possible at the least cost and digital music distribution services provide an answer to
this want.

Artists have developed varied perspectives on digital music distribution services.
MP3.com, Napster and Kazaa have enabled artists to produce more music and
distribute it to a global audience at relatively little cost. This has proved successful for
those unsigned artists looking to establish a record contract or consumer following
online. MP3s and digital music distribution services have allowed artists to give
something back to consumers by making some of their recordings available for free
download. Through the process of sharing artists are empowered while the need for
intermediaries is removed thus allowing for direct connection between artists and
consumers. Furthermore, through the use of digital music distribution services artists
can achieve large exposure through advertising to a market not physically accessible.
However, artists place the greatest significance on the protection of intellectual
property. All artists collectively share the desire to make a living from their profession
while being recognized and compensated for their work. MP3.com, Napster and
Kazaa were flawed in the perception of an artist as they did not compensate artists for
the distribution of their works.

Record companies were primarily against the use of MP3.com, Napster and Kazaa as
they were originally launched. Through the use of these services artists and record
companies did not receive royalties for the music they owned. This loss of revenue
was linked to a downturn in physical music sales, proving the record industry’s claims
that digital music distribution services had impacted negatively on the music industry.
The record companies took action against each of MP3.com, Napster and Kazaa as
they allowed for the downloading and distribution of works that had been copied
without the author’s permission. After success in the MP3.com and Napster cases the
record companies moved to establish themselves online in the form of mergers with
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these companies to take advantage of an already established brand name among
consumers. These agreements seemed more about corporate tactics and a display of
power as users soon flocked away from both MP3.com and Napster. Kazaa has
reportedly tried to make several deals with record companies all of which have been
rejected. The apparent message that the record companies are sending is that, firstly,
they believe free digital music distribution to be illegal, and secondly, either do things
our way or get out. Services such as iTunes and Pressplay have proven successful as
the record companies move to establish a presence in the online music industry.

7.2.3 Types of Business Models
MP3.com, Napster and Kazaa have changed the availability of music. The
introduction of new players into the music market has forced record companies to
rethink old practices and adapt to meet the changing needs of consumers (see figure
7.1). Each of MP3.com, Napster and Kazaa started as a free service. Revenue is
generated from this type of model by the selling of advertising space. The success of
free online networks is hard to evaluate, while both MP3.com and Kazaa have
generated large revenues from advertising, in the case of MP3.com much of those
funds have been eaten up in court and by copyright settlements. Income is only
certain while the service is opened and experiencing large user numbers. Napster was
shutdown and relaunched several times. Currently it represents a new type of business
model where users pay a subscription fee per term for restricted access to music based
on the plan they choose. This type of system allows for restrictions to be placed on the
copying of music downloaded from these services. The most recent and most
successful business model to be established online is the PPD system. Apple iTunes is
one example currently enjoying a large share of the online music market. As part of
this model members pay a once off fee of $0.99 US for each individual song
downloaded. One downfall of both the subscription and PPD models is that neither
contains the large selection of music available on free online networks as a result of
licensing restrictions. Finally, the traditional business models of the record companies
and retailers still exist despite the changes that have occurred in the music market.
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Figure 7.1 Business models available to artists and consumers

7.2.4 Court Decisions
The results of the MP3.com, Napster and Kazaa court cases demonstrate that
copyright is by no means an unchallenged set of rights. MP3.com was the first digital
music distribution service to be sued for copyright infringement. In this case the
courts ruled in favour of the record companies as MP3.com had copied in excess of 45
000 CDs onto their servers without the permission of the rights holders. This decision
was clear cut as MP3.com itself did the copying and it resulted in the service being
shutdown and relaunched after large settlements and rights deals. Napster launched as
MP3.com went down and soon also found itself in court. Napster lost the case as it
breached the DMCA by not taking reasonable steps to keep copyrighted material off
its servers. The fact that the servers were centralized meant that Napster was
responsible to exercise a certain degree of control over the material that passed
through them. However, what most people don not know is that Napster appealed the
decision where they were to argue that they were not necessarily liable for what the
users of the software did. Unfortunately, Napster ran out of money before the case
went to trial. Kazaa is yet to face the same fate even with several cases taken out in
Australian, US and Dutch courts. An Amsterdam appeal court ruled that Kazaa could
not be held liable for the infringing actions of its users as the software also served
legitimate purpose. A similar result was reached in the Grokster and Morpheus cases
in the US courts.

Kazaa is currently in the Australian Federal Court fighting copyright accusations, but
given the results of the previous rulings in the Grokster, Morpheus and Kazaa Dutch
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hearings it is not impossible that the Australian courts will rule in Kazaa’s favour. The
problem is that copyright laws do not explicitly define what should be done in cases
involving new technology, and while the record companies are fighting to close one
digital music distribution service, technology is evolving and providing with it
enhanced anonymity and functions to allow for greater claims of legitimacy such as
the distribution of public works. Upon review of the Audio Home Recording Act
1992, the DMCA 1998, and the Cybercrime Act 2001 it is clear that each of the laws
are outdated in dealing with the large scale piracy now possible in the advent of the
Internet and new technological development. Although the DMCA 1998 stipulates
that it is against the law not to protect copyrighted material, neither of the laws define
how to deal with copyright and piracy on the Internet, and while each of MP3.com,
Napster and Kazaa have been brought before the courts, there is still no concrete
answers. This is a demonstration of the power of the record companies whereby
action taken against MP3.com and Napster effectively stifled these services by eating
up large amounts of revenue in court proceedings until a decision or settlement was
met. The record companies are the dominant force in the music market with the court
proceedings sending a clear message to all that they will stop anything that threatens
their present business practices, even the development of new technologies.

7.3 Process of Innovation
A review of each case study explored as part of this thesis identified that there is a
relationship between each of the dimensions discussed (see figure 7.2). This is based
on evidence that each of the dimensions has a direct affect on each other. Technology
was found to be the dominant dimension as it shapes society. MP3.com, Napster and
Kazaa provide an example showing that when a technology is released it first impacts
on social attitudes and behaviours. In the music industry technology gave consumers
availability to more music and artists the means to distribute their music worldwide.
The technology was released without a thought of consequence but rather to ensure
the progress of science. The technologies were then attributed to a devaluation of
music as they taught users that it was ok to get their music for free. This immediately
has economic implications as the users who were once purchasing music are now
moving away from the physical retail stores. The resultant change in spending drains
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revenue from the traditional supply chain. It is at this point that large corporations
step in and take notice, using law and force to try and protect their current business
practices. Using economic evidence, the record companies moved to try and reshape
consumer attitudes and behaviour by showing that the MP3.com and Napster
technologies were illegal. When this failed the law was used against individuals to try
and deter downloading. Unfortunately by this time it was too late, word of the
technology had spread world wide, and as one technology was shutdown new
variations were born. This has resulted in a display of force where record companies
backed economically are moving to buy and takeover new technologies. However,
social behaviours and attitudes have changed so much at this point that these moves
have proved unsuccessful as consumers move to the next free service. A pattern
emerges: a technology is released, it changes social behaviour, which has an
economic impact, law moves in to try and control or even reverse the economic effect
by attempting to change social attitudes, but just as law seems to appear the victor,
technology evolves and society follows the technology (see figure 7.3). Once a
technology is adopted, consumers then shape technology by demanding its existence
and modification. In the online file-sharing community the technology with the most
files and which offers advanced anonymity will survive as the market leader.

Technical

Legal

Social

Economic

Figure 7.2 Relationship between dimensions
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Figure 7.3 How dimensions impact on each other

7.4 Typical Product Life Cycle
MP3.com, Napster and Kazaa reveal a pattern in the creation of digital music
distribution services referred to as the product life cycle trend. The process of
reaching a mass adoption by users can be tracked by plotting each of the three product
life cycles (see figure 7.4, 7.5 & 7.6). The life cycles show that technological
development is increasing the rate of adoption of digital music distribution services
among consumers. This is referred to as the technology push effect. Technology
identified to impact on the rate of adoption includes the rise in the awareness of the
MP3 standard, the increase in unlimited Internet access and broadband and the growth
in MP3 devices. Even those record companies fighting to close MP3.com, Napster
and Kazaa have invested into the MP3 market through the creation of MP3 players
and related devices. However, the mere release of such technology raises ethical
questions. For instance, is it wrong to use a paid download service together with the
free services offered by Kazaa? Why release the product if it can be used for illegal as
well as illegal downloads when claiming that free downloads will lead to the music
industry’s demise? By creating MP3 technology record companies are effectively
encouraging the adoption of all MP3 technologies, not just those that are legal. The
MP3.com, Napster and Kazaa life cycles demonstrate that free digital music
distribution services will always exist. Kazaa has been able to maintain a large user
base even with the legal action brought against it. However, in accordance with the
product life cycle trend and with court proceedings still underway in the Kazaa case,
consumers have already turned to another technology called eDonkey/Overnet,
making it currently the largest file-sharing network on the Internet. The technology is
out and has emerged beyond the control of law and consumers are sending an obvious
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message that they want to use it. Why are the record companies fighting to close the
services that distribute MP3s onto the devices they are now creating?

Figure 7.4 MP3.com life cycle

Figure 7.5 Napster life cycle

Figure 7.6 Kazaa life cycle
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7.5 Change in Supply Chain
The creation of digital music distribution services has changed the music industry
supply chain. Traditionally (see figure 7.8) the supply chain was sequential in nature
whereby artists sold the rights to their music to record companies who then distributed
the music through physical retail stores. In this type of model the five major record
companies enjoyed a monopoly of control and managed not only the dissemination
but also the pricing of music. This allowed the record companies to exercise power
over the other stakeholders of the music industry. The Internet changed this by
allowing other players to establish themselves in the supply chain. A variety of
different digital music distribution service technologies soon began to appear giving
consumers an alternative means of acquiring music. Digital music distribution
services removed intermediaries, namely the record companies and retailers, and
allowed artists and consumers to be connected directly (see diagram 7.9). In this type
of supply chain consumers and artists become the distributors, though maybe not
aware of it, by sharing each others music collections (see figure 7.11). The P2P
technology sits at the middle only facilitating the transfer, at no point is music stored
on the servers (see figure 7.10).

Supply chain guide
Reintermediation

Hard Goods Flow
Information Flow
Disintermediated Function
Figure 7.7 Legend

Artist

Record Co.

Retailer

Consumer

Figure 7.8 Traditional supply chain
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Digital Music Distribution
Service
Artist

Record Co.

Retailer

Consumer

Figure 7.9 Disintermediation of record Co. and retailer

Artist

Digital Music
Distribution
Service

Consumer

Figure 7.10 Reintermediation of digital music distribution service

Artist

Consumer

Figure 7.11 Both artists and consumers become distributors

The record companies reacted to this transformation by moving to close MP3.com,
Napster, Kazaa and other digital music distribution services in an attempt to preserve
the traditional supply chain. This move was driven by the concern that new
technology would replace the record companies or take some of the market which
they previously owned. The move to close MP3.com and Napster was successful;
both services were shutdown and eventually purchased by different record companies.
This allowed for the reintermediation of record companies online (see figure 7.12).
The MP3.com and Napster mergers with the record companies proved unsuccessful
and both companies were later sold off. However, other free digital music distribution
services like Kazaa soon appeared making it clear that the technology is here to stay.
Online legal music retailers choose to take advantage of downloading, rather than
fight it, by trying to capture a share of the online music market. One such example is
Apple’s iTunes which achieved instant success and allowed for the reintermediation
of retailers (see figure 7.13). These companies are often referred to as e-tailers. Others
are now following the business model developed by Apple to challenge for a position
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in the new supply chain. After trying to close Kazaa and failing the record companies
have adapted to establish themselves online. Some smaller labels go as far as to offer
their music for free for consumers to download and manipulate in an attempt to
develop a fan base. Now that the record companies have once again cemented their
position in the supply chain, and with legal downloads growing, the music market
seems set to experience future growth utilizing a supply chain that allows for multiple
players to distribute music. While the record companies still enjoy the majority share
of the music industry in this new supply chain, developments in technology have
shown them that they must be content to allow other players to exist in order to meet
consumer needs.
Artist

Record Co.

Electronic intermediation
on the Internet

Consumer

Figure 7.12 Reintermediation of record company online

Artist

Record Co.

Retailer

Consumer

Figure 7.13 Reintermediation of retailer to become online retailer (e-tailer)

The restructuring of the supply chain in the music industry demonstrates how
technology facilitates reverse markets in which the definition of stakeholder roles
change. The Internet and digital music distribution technologies are allowing
consumers to take over the packaging and marketing of music where online
communities partake in the multiplication, broadcasting and distribution of digital
music once facilitated by artists and record companies. In this emerging market,
consumers could potentially have more information and power than artists and
intermediaries as technology available enables the creation of music sharing services
free from those restrictions of the offline music industry. Furthermore, the cost of
entry and investment into an online market is relatively low compared to the
investment made by record companies and retailers in the offline music industry, thus
further enabling the formation of such large-scale communities online.

To protect the rights of artists an urgent partnership is required between technology
and law to accommodate and satisfy the expectations of each of the stakeholders part
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of the music industry. Limitations of the current paid and subscription services should
be reshaped to fit the emerging digital marketplace and to support the rights of all
participants. Although it was found that technology impacts on consumers, it is
important to note that technology is also shaped by consumer adoption and
modification. In the virtual marketplace there are no constraints, and it is not possible
to completely control the transfer of goods, until the record companies accept this and
negotiate a common ground between all stakeholders in the music industry,
consumers will continue to choose free online music services over the current paid
download services. The differing views created by technology and law often collide,
as was the case between the offline and the online music industry. However, the cases
of MP3.com, Napster and Kazaa illustrate how technology forces society to forget
about what is right and wrong and replace that with what is possible.

7.6 Conclusion
This chapter has provided a comparative review of the findings of the MP3.com,
Napster and Kazaa case studies. Firstly an overview was provided to detail how the
current state of the music industry was reached and the impact that each of the three
digital music distribution services had on the music industry. A technological
comparison showed that digital music distribution services have and will continue
evolve over time in an attempt to avoid legal threats. The example of MP3.com,
Napster and Kazaa confirmed that as one technology faced the threat of closure,
software developers had already released a new technology that contained and built
on all the features of the technology being replaced. A review of the stakeholder
perspectives found that consumers are primarily concerned with getting as much
music as possible at the least cost. Furthermore, the action taken against individuals
has done little to deter this trend. Artists have expressed that protecting intellectual
property online is of foremost importance. On the other hand record companies are
fighting to preserve control of the music market as they view free online music
sharing as being illegal. MP3.com and Napster were found to be in breach of
copyright but the courts have ruled that Kazaa, Grokster and Morpheus are legal in
Holland and the US as they serve legitimate purpose. The uncertainty of decisions
shows that copyright law is outdated with neither of the Audio Home Recording Act

130

1992, the DMCA 1998 or the Cybercrime Act of 2001 explicitly defining how to deal
with copyright law online.

This change in the music industry has brought about the development of new business
models. Namely a subscription and PPD based business model. User numbers for
such models are growing but restrictions in licensing agreements have meant that free
online networks remain that dominant force attracting the most users. Tracking the
process of innovation over MP3.com, Napster and Kazaa it can be seen that from a
holistic perspective that the technical dimensions are most dominant. Technology was
found to impact greatly on social behaviors and attitudes which had an immediate
economic effect on the music industry with law finally emerging to try and control the
outbreak of change. However, in the end further technological advancements outpace
the law which makes controlling the creation of further digital music distribution
services quite difficult. A key factor in the rapid user adoption of MP3.com, Napster
and Kazaa is referred to as the technology push effect. This is used to describe
developments in technology including an increase in awareness of the MP3 standard,
a rise in unlimited Internet and broadband and the proliferation of MP3 devices,
which are encouraging users to download more despite the downloading of free music
being ruled illegal in some countries. This raises ethical questions as the record
companies fighting to close MP3.com, Napster and Kazaa were also found to be
investing in the MP3 market.

Amongst all the confusion one clear transformation has occurred. It was found that
digital music distribution services have caused a reshuffle in the music industry
supply chain. Initially, the introduction of the technology caused the disintermediation
of record companies and retailers. However, viewing the success and growing user
numbers of free online networks, retailers and record companies soon moved online
causing reintermediation. The fact that these services have flourished in a time where
record companies were claiming that free online networks would lead to the music
industry’s demise suggests that both services can co-exist for the benefit of the music
industry as a whole. Studies have shown that heavy downloaders do purchase more
music and cutting off their supply over the free networks is not the answer to swaying
them back to physical purchasing. As the library of music grows on the paid online
networks, so will the user numbers moving away from the free online networks. The
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example of MP3.com, Napster and Kazaa have taught the record industry that they
should not fight but rather embrace MP3 technology, as it is now leading to a growth
of the music industry.
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8 Conclusion
8.1 Introduction
The purpose of this research project was to investigate the role of digital music
distribution services in the downturn and restructuring of the music industry in order
to understand if such services would lead to the music industry’s demise. Through a
review of literature it was found that current research lacked holistic characteristics
and was primarily quantitative establishing the need for qualitative research.
Importantly, the MP3.com, Napster and Kazaa case studies addressed the distinct gap
in literature by identifying the dynamic interplay between technical, social, economic
and legal dimensions. From the three case studies a list of factors affecting the online
music industry was derived in order to understand the present state of play. In
particular, it was found that digital music distribution services have impacted on
social behavior by making music available in new ways. Furthermore, during the
existence of MP3.com, Napster and Kazaa the music industry has experienced a
downturn in physical music sales; however, research proved inconclusive on whether
this was caused by file-sharing. The law has proved inadequate in controlling the
outbreak of technology as copyright is not explicitly defined online. Finally, it was
identified that technology enables reversed markets in which the consumers enjoy
increased power and become the marketer and distributor of music creating online
communities.

8.2 Major Conclusions
The principal finding of this thesis is that digital music distribution services will not
lead to the destruction of the music industry. Although the initial introduction of the
technology occurred when the music industry was experiencing a decline in physical
music sales, current quantitative studies by Jupiter Research (2004) show that the
online music industry is growing and will continue to do so in the future.
Furthermore, statistics released by the Harvard Business School found that
downloading has an affect on music sales that is statistically indistinguishable from
zero. Past quantitative data was presented to identify the existence of conflicting
evidence on whether digital music distribution services are linked to the downturn in
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music sales. With past results being inconclusive, it was found that the downturn in
physical music sales can be attributed to consumers simply shifting their spending, as
had occurred with the introduction of cassettes and CDs that first enabled copying.
The rise in user numbers on paid online networks has occurred while free online
networks like Kazaa are still in existence and experiencing large user numbers.
However, licensing restrictions mean that legal paid download services do not contain
the amount of music available on the free online networks. While this is true, cutting
off the supply by closing the free online networks is not the answer as users will
simply move on and find another service offering free downloads as was identified by
the product life cycle trend (see chapter 7). In the end, the expansion of the online
music environment demonstrates that co-existence is possible and will be most
beneficial to all stakeholders in the music industry.

8.2.1 Industry Reshuffle
The co-existence of paid and free online networks has caused a change in the
traditional supply chain of the music industry. Disintermediation of the record
companies and retailers occurred with the introduction of digital music distribution
services like MP3.com, Napster and Kazaa. This caused the record companies driven
by fear and uncertainty to claim that such technology would lead to the music
industry’s demise. After trying unsuccessfully to close Kazaa and other online sharing
networks, the record companies and retailers soon moved online and reintermediation
occurred. The battle was more about each of the stakeholders of the music industry
learning about a new role and finding their position in the evolving supply chain.
Once the record companies found how to execute a new business model online and
cemented a position in both the physical and online markets the conflict against
digital music service technology has subsided. Record companies must be content that
the current state of the music online is such that they cannot control as large a stake of
the music market as the traditional supply chain allowed for.
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8.2.2 Fight for Control over the Music Market
It was established that the major motive behind the record companies claiming that
digital music distribution services would lead to the music industry’s demise was
linked back to the issues of power and control. In each of the MP3.com and Napster
cases the record companies first moved to shutdown then takeover the file sharing
applications. Power and control allows the dominant stakeholder to dictate and
manipulate the other stakeholders in the supply chain. However, in the case of the
music industry the progress of science and human’s desire to rebel meant that new
technology allowed for artist and consumer empowerment, which threatened to take
back some of the market controlled by the record companies. The fact that the music
industry has survived and that there is now more free online music networks available
than ever before, demonstrates how economic loss drives change in the supply chain
with those in power trying to crush anyone that challenges for a share of the market. If
it had not been for a downturn in physical sales at the time when digital music
distribution technologies were emerging, it is likely that the large scale adoption of
the technology among users would have gone unnoticed by the other stakeholders in
the music industry.

8.2.3 Technology and the Progress of Science
A further finding of this thesis is that the examples of MP3.com, Napster and Kazaa
demonstrate that technology shapes society. Furthermore, the progress of science is
such that developments in technology will always outpace developments in law. A
technology must be invented and adopted before society can develop laws restricting
its use. However, by allowing its adoption technology will always be used and
enhanced to escape the shackles of law. When consumers embrace a technology they
in turn shape society, by demanding its existence and modification, as was the case
with MP3.com, Napster and Kazaa. Digital music distribution technology is out and
record companies must accept that they can now never control the development of
this technology. Action against Kazaa has only served to distribute users to other file
sharing services that are now too many in number to ever shut down. It is much better
from a social and economic perspective that the record companies embrace this new
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technology and develop a system that can benefit all stakeholders in the music
industry. This has started to occur through services like iTunes, but further large scale
success could be achieved with less restricting rights deals and laws governing music
online. Digital music distribution services have changed the definitions of stakeholder
roles in the music industry, whether this change is utilized for the benefit of the music
industry as a whole or continues as a battle between record companies and consumers
is still to be seen. When a common ground for all stakeholders is eventually
negotiated, the record companies will look back and see that by fighting digital music
distribution technologies rather than embracing them, the record companies have
missed out on a chance for the large scale growth of the music industry.

8.3 Importance of Research to Stakeholders
The MP3.com, Napster and Kazaa case studies show consumers and artists that with
distribution comes power. Digital music distribution services allow artists and
consumers to become the distributors by connecting users’ hard drives using P2P
technology. However, it is not feasible that the record companies be removed as
intermediaries as artists generally require large scale promotion and advertising to
reach a mass audience, a function that is difficult online given the vast amount of
artists and different music available. Moreover, artists have to get paid for their work,
but record companies must understand that all consumers are different and
consequently have different needs. Providing a lack of options inhibits the growth of
the music industry more than the development of a new technology. Artists looking to
control the dissemination of their music should embrace digital music distribution
services as a viable alternative that can also generate revenue. Consumers must
compensate artists for their work to ensure the future growth of the music industry,
although buying music is not the only way this can be done. It was found that concert
revenues have been increasing which in itself indicates that artists are still generating
revenue. Those looking to stop the process of innovation should look at ways of
benefiting from technology rather than fighting it. With threat of legal action Internet
centric companies will simply develop policies and statements that will place the
responsibility on the individual to comply with law rather than restraining the
practices themselves, as was the case with Kazaa. In the end the technology will
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prevail be it under another name or ownership. If Kazaa does down, others will rise to
take its place.

8.4 Research Scope
Previous works such as that of Mudd (2002), Howarth (2003), Lee (2003), Liebowitz
(2003) and Oberholzer and Strumpf (2004) have presented quantitative data to
demonstrate how digital music distribution services have impacted on the music
industry. It was found that the majority of these studies were bias towards the image
of the music industry they were trying to portray either forming an opinion against or
for digital music distribution services. By demonstrating the existence of
contradictory data the need for a qualitative study was established. Any author could
have found data to support the argument they were trying to put forward, however,
this thesis has eliminated the possibility of bias by bringing both schools of thought
together and guiding the reader on an exploratory discovery of the research question.
Furthermore, the three case studies chosen have been presented in a way as to give the
reader freedom to make their own decision before the researchers insights were
presented in chapter 7 and chapter 8 of this thesis. In this sense the findings of this
research project are applicable to all the stakeholders of the music industry as no
previous research has provided the holistic overview contained in this thesis.

8.5 Limitations
No primary quantitative data was presented as part of this thesis. However, from a
review of literature it was identified that there was a lack of qualitative research in the
field covering the range of dimensions discussed as part of this thesis. As such,
quantitative data from previous research was presented to provide a holistic overview
of the current state of the music industry. Given the time restrictions the number of
case studies researched was limited to three. However, the MP3.com, Napster and
Kazaa case studies chosen are significant in that they provide an example of three
different digital music distribution technologies that have experienced the most user
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numbers at one stage during operation, making them symbolic of other digital music
distribution service technologies.

8.6 Future Research Recommendations
This research project has presented a qualitative overview of the current state of
music online. In the future there will be a need for more quantitative research to be
conducted in order to understand what is perceived to be the most productive business
model for the selling of music online from different stakeholder perspectives. At the
time of this thesis the success of the paid download models was hard to evaluate given
that each had only been established for short periods. Moreover, future research could
also establish the specifics for an integrated DRM management system that will allow
the dissemination of music over various different applications and devices without the
flaws in DRM technology currently being experienced by the likes of iTunes and
Pressplay. This thesis has identified that problems with licensing and rights deals
linked to DRM technology is the major factor affecting the rate of adoption of the
various paid download services.

Although this thesis reviewed the process of innovation of digital music distribution
technology, future developments in technology were neither predicted nor researched.
This would warrant further research into developing technological enhancements.
From this thesis it was found that technology like MP3 devices is allowing users to
carry more music in smaller packages. It would be interesting to investigate the
possibility of a converged MP3 device that through a wireless connection would allow
users to download music directly into their MP3 players after paying a small fee. This
would cause further modifications to the supply chain which would also need to be
addressed.

The reshuffle in the music industry supply chain caused by digital music distribution
services could be the first of many to come as new technology is developed to
challenge traditional practices. The process of innovation is such that man hungers for
continual technological change and the trend is for the old to die young unless
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accepting technology. It is time that the record companies accept digital music
distribution technology, and attempt to better understand consumer needs so that a
common medium can be found for the distribution of digital music online. Until this
point is reached, free online networks will continue to appear, and achieve a rapid rate
of adoption among users online. The time for the next stage in the evolution of the
music industry is now, whether the record companies accept it or not.
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Appendix A – Interview Information Sheet

UNIVERSITY OF WOLLONGONG

Information Sheet
Research conducted by Kevin Alves – Contact number (02) 42762542
Supervisor: Dr. Katina Michael – Contact Number (02) 4221 3937

Research Title:
Digital music distribution services and their role in the destruction of the
music industry.

Research Aim:
The aim of this research project is to assess the role of digital music distribution
services in the downturn and restructuring of the music industry. The completion of
this research project will identify a list of technical, social, legal, regulatory and
economic issues that affect how music is shared online. These dimensions will be
investigated with the purpose of understanding how the traditional supply chain
model has changed due to the Internet.

This will be achieved through conducting an extensive documentation analysis,
supplemented by interviews with various stakeholders from the music industry.
Interviews will be semi-structured and run for approximately 30 minutes with
questions aimed at understanding the various opinions of different stakeholders on the
topic.
Research Importance/ Justification:
From creation to explosion the use of digital distribution services has had a mixed
reception from both the public and private sectors. Each of the stakeholders involved
in the process of sharing music has an interest in understanding how the change in
supply chain will affect their role in the new model of trading. This research project
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will explore the various options available to music creators, record companies and
consumers distributing music online

Background Information:
As part of this research three case studies will be written on the following digital
music distribution services:

Napster: Created in 1999 by Shawn fanning as a centralized peer-to-peer service, for
sharing MP3s, started as a free service, now a legal pay-per download service.

MP3.com: Created in 1996 by Michael Robertson as a website for storage and selling
of MP3s, shutdown, purchased by CNET and relaunched.

Kazaa: Created in 2001 by Niklas Lennstrom & Janis Friis as decentralized peer-topeer service, for sharing all file types, legal in some countries illegal in others.
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Appendix B – Transcript of Interviews
Please note that the names of the interviewees have been changed to the name of the
stakeholder group of the music industry that they represent to ensure the anonymity of
interviews. Participant 1 was a music creator, participants 2-5 were consumers and
participant 6 was a law student.

Transcript of Interview 1 – Music creator
Interviewer: Kevin Alves.
Participant 1: Music Creator.

Interviewer: Of the following stakeholders what best represents your interest in the
music industry?
a) music creator
b) record company
c) consumer/ user
Participant 1: Music creator.
Interviewer: How long have you been creating music for?
Participant 1: 8 years.
Interviewer: What bands are you currently part of?
Participant 1: Infernal Method (http://www.infernalmethod.com) and Syphilis
(http://listen.to/syphilis).
Interviewer: Have you shared your music over Napster, MP3.com or Kazaa?
If yes, which one and how (Where did you hear of it, read of it, terms, money made
etc...)?
Participant 1: We have shared our music on MP3.com, and I have found it on Kazaa,
With Infernal Method we had made it to number 1 on the death metal charts for a
couple weeks, however, no money was ever paid to us. I think the minimum money
they would send was $50 US, and we maybe had about $40… then it closed. We
heard of it just searching through the web… We also have some MP3s on
www.mp3.com.au although we do not pay any attention to that site because it hasn’t
really caught on.
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Interviewer: How would you evaluate these services (in terms of identity, quality,
new fans made, amount of purchases made etc.)?
Participant 1: I think the MP3.com service was quite good for us, I didn’t mind the
fact we hadn’t gotten paid, because it was an avenue to get some exposure, and a
central place to send people to download our MP3s. We had received countless
amounts of guestbook entries and emails (both good and bad) from the site, which I
found really encouraging.
Interviewer: Do you download music?
Participant 1: Yes.
Interviewer: How often and why?
Participant 1: I don’t download music very often, I might download something if I
am looking for a particular song and I don’t already have it on CD.
Interviewer: How do you distribute (share) your music (please give extensive details,
how, money made, where, what using etc…)?
Participant 1: We now distribute a couple tracks of our music directly from our
website. There are no statistics of downloads any more. We have not bothered sharing
it on Kazaa or any other peer-to-peer programs.
Interviewer: Where do you distribute/ download your music from (other than
Napster, MP3.com and Kazaa)?
Participant 1: I would probably use Kazaa. I have used audio galaxy, but I think that
it’s finished now. Also I have downloaded some from IRC.
Interviewer: How has the Internet changed the traditional supply chain?
Participant 1: Obviously, its given greater access for sharing and swapping music,
which is debatable whether it is detrimental to the music industry. But it’s definitely
letting the consumer get hold of music for free.
Interviewer: How does digital distribution compare to traditional music distribution?
Participant 1: Digital distribution allows anonymous sharing amongst the masses
while traditional distribution would generally be among smaller groups of people.
Interviewer: Why have you chosen digital distribution over traditional record
companies?
Participant 1: It is easier, much cheaper, and we have total control over everything.
Interviewer: How has your fan base/ consumption of your music changed since using
digital distribution services (such as the Internet; more people listen to your
music/less etc)?
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Participant 1: More people obviously listen to our music.
Interviewer: Do you think music should be available free, what implications does
free music have on the artist?
Participant 1: I think it should be up to the consumer to decide if someone’s music is
worth paying for… free music gives smaller artists greater exposure and artists
potentially more fans… but, like any industry, what’s the point of having lots of
customers if they aren’t paying for your product?
Interviewer: Do you think sampling music for free, through digital distribution
services leads to further music consumption as claimed by services such as Napster?
Participant 1: Yes.
Interviewer: How do you protect your intellectual property online?
Participant 1: A couple copyright symbols…
Interviewer: In your opinion, do you think current copyright law provides adequate
protection for the artist digitally? Elaborate…
Participant 1: I don’t think copyright laws provided adequate protection with
traditional music sharing either…. But to answer the question, copyright laws are
there to try and deter sharing, in the digital world it’s having a harder time controlling
the situation. I think copyright laws should specifically aim at people profiting from
illegal music.
Interviewer: Do you think the regulation and the closure of various digital music
distribution services will reduce the amount of people downloading digital music,
why?
Participant 1: No, like viruses, a new service will pop up and people will always find
new and inventive ways of sharing music
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 1: I think the current state of digital music online is fine, but of course I
am not earning millions of dollars from our music, so I don’t share the same opinions
as record labels/ other artists.
Interviewer: In your opinion, what do you see to be the future of digital music
online?
Participant 1: I see the future to be a struggle between record companies/artists and
consumers to come to a sort of happy medium where lawsuits will be reserved for the
true criminals who are profiting from hard work of other people.
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Transcript of Interview 2 – Consumer
Interviewer: Kevin Alves.
Participant 2: Consumer 1.
Interviewer: Of the following stakeholders what best represents your interest in the
music industry
a) music creator
b) record company
c) consumer/ user
Participant 2: I am a consumer/user.
Interviewer: Have you had any contact with Napster, MP3.com or Kazaa, which one
and how (Where did you hear of it, read of it etc...)?
Participant 2: I haven’t had any contact with Napster or MP3.com, though I have
used Kazaa on many occasions. I heard about Kazaa from friends and family. I then
proceeded to download the install file from www.kazaa.com and then more recently I
installed the later version of Kazaa Lite which supposedly contains no spyware.
Interviewer: Are you aware of their terms of use?
Participant 2: Yes.
Interviewer: Do they deter you from downloading at all?
Participant 2: No, these do not deter me from downloading as I believe they apply to
only those who abuse the system and download abnormal amounts of songs/videos etc
and distribute them for money. I think downloading for recreational use is not really
against the law.
Interviewer: What do you use them for?
Participant 2: I used Kazaa to download music files in the format of MP3 and also
the occasional video file.
Interviewer: How would you evaluate these services (in terms of speed, reliability,
amount of music available, security, quality of recording etc.)?
Participant 2: For a free service, this service is quite good. It isn’t as good as other
peer-to-peer software that is available such as Soulseek and Winmx. In terms of
speed, reliability and amount of music, it really depends on the peer that I download
from. Because I download from other hard drives, it is really up to the other computer,
not Kazaa itself. Kazaa does evaluate quality of files by providing the amount of bits
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of the mp3. I’ve never really had any security concerns with Kazaa so I guess that it is
ok.
Interviewer: Do you download music?
Participant 2: Yes, I download music on a regular basis
Interviewer: How often and why?
Participant 2: I download music just about anytime my computer is connected to the
Internet which is all the time. I download music because I can obtain it for free using
P2P services. I do not see the sense in paying around $30 for an album when I can
simply download it for nothing.
Interviewer: Do you distribute (share) your music?
Participant 2: Yes.
Interviewer: How often and why?
Participant 2: I share my music on a regular basis to friends and family. I do it to
share good music and because it is really easy to do.
Interviewer: Where do you distribute/ download your music from (other than
Napster, MP3.com and Kazaa)?
Participant 2: The main place I download it from is Soulseek. I also occasionally use
Winmx to download video files.
Interviewer: Do you purchase CDs, records and so forth, how often compared to
before you started downloading music (how has downloading affected your
purchasing behaviour)?
Participant 2: No I never purchase CDs and I never have bought any. It is just so
easy to download music and transfer them to a DVD.
Interviewer: Are you aware of subpoenas taken out against various consumers of the
Kazaa software?
Participant 2: Yes.
Interviewer: How has it/ will it affect your downloading?
Participant 2: It hasn’t really affected it all. As I stated earlier, I believe that only the
people who download abnormally huge amounts of music and download it as a price
or download and distribute illegal files such as pornography. So I don’t see how I will
be affected unless the software that I use gets shut down or they change their
operations so I have to actually purchase mp3s like what Napster has done.
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Interviewer: Do you think the regulation and the closure of various digital music
distribution services will reduce the amount of people downloading digital music,
why?
Participant 2: No, this will have absolutely no affect on the amount of people
downloading digital music. There are always numerous P2P applications that are
available to download for no charge. Why would anyone pay for a file when they can
get it for free from another source? The closure of various services and regulations
being processed will have no affect on people downloading digital music. If there are
free services available then it is my belief that people will take advantage of them
regardless of what the law states.
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 2: The current state of digital music online is uncontrollable. Any piece
of legislation that is currently governing the industry has no control over the majority
of people using these P2P services. The amount of songs and videos that is available
is limitless and free. This is far too great an appeal for users to stop using these free
services. The current state of digital online music is well, I would say growing.
Interviewer: In your opinion, what do you see to be the future of digital music
online?
Participant 2: I believe the future of digital music will be a battle between those
services that provide free files and those like Napster and iTunes that require a fee to
download. There are more fee based services coming out like Telstra and also the
availability for users to download mp3 files over the Internet and mobile phones on
such WAP services like Vodafone Live and Optus Zoo. However these services do
lock the mp3 files to the phone not allowing it to be shared to other files. I believe that
this type of system will be more common in the future with all digital music. But as
all technology constraints, people will find a way around these limits to distribute
mp3s for free. I believe the future of digital music online will be quite the way it is
now, only more intense with more players in the field. Maybe also more legislation
with more stringent penalties, but again I believe that the force of free p2p services
are unstoppable and they cannot be stopped by any legislation.
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Transcript of Interview 3 – Consumer
Interviewer: Kevin Alves.
Participant 3: Consumer 2.
Interviewer: Of the following stakeholders what best represents your interest in the
music industry
a) music creator
b) record company
c) consumer/ user
Participant 3: Consumer/ user.
Interviewer: Have you had any contact with Napster, MP3.com or Kazaa?
Participant 3: Yes.
Interviewer: Which one and how (Where did you hear of it, read of it etc...)?
Participant 3: I heard about Napster and Kazaa from word of mouth, and from the
media – newspapers.
Interviewer: Are you aware of their terms of use?
Participant 3: Yes.
Interviewer: Do they deter you from downloading at all?
Participant 3: I still use their service.
Interviewer: What do you use them for?
Participant 3: I use Kazaa mostly for downloading music.
Interviewer: How would you evaluate these services (in terms of speed, reliability,
amount of music available, security, quality of recording etc.)?
Participant 3: A lot of the mp3s available on Kazaa are damaged ever since the
music companies caught on, especially new music which makes reliability and quality
very poor. The service runs on a peer-to-peer network, so speed depends on each user.
Interviewer: Do you download music?
Participant 3: Yes.
Interviewer: How often and why?
Participant 3: I download music mostly on a weekly basis. It is songs or albums that
haven’t been released in Australia yet, or music that doesn’t get much air time on
commercial networks such as television or radio.
Interviewer: Do you distribute (share) your music?
Participant 3: Yes, sometimes.
Interviewer: How often and why?
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Participant 3: If people are downloading music from me with the same reasons as to
why I download music, why not?
Interviewer: Where do you distribute/ download your music from (other than
Napster, MP3.com and Kazaa)?
Participant 3: None.
Interviewer: Do you purchase CDs, records and so forth, how often compared to
before you started downloading music (how has downloading affected your
purchasing behaviour)?
Participant 3: I still purchase music CDs but not as much as I used to since Internet
music services allow music to be freely distributed.
Interviewer: Are you aware of subpoenas taken out against various consumers of the
Kazaa software?
Participant 3: Yes.
Interviewer: How has it/ will it affect your downloading?
Participant 3: I don’t download as much as I used to, also I’ve considered using
other services.
Interviewer: Do you think the regulation and the closure of various digital music
distribution services will reduce the amount of people downloading digital music,
why?
Participant 3: No, because if people are able to download music for free they will
always find a way of doing so. First there was Napster, then came Kazaa. There are
endless mediums used for downloading free music, and as long as they are available
people will always be using them.
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 3: There are many services offering a pay-per-download scheme,
although it holds a lot of restrictions. For example, you can pay $10 per month for 100
songs but you can’t move them onto your MP3 Player and you can’t burn them on a
CD. Once you unsubscribe to their service, the songs will no longer play. In my
opinion, I don’t think the music industry fully understands what the consumer wants.
This sort of strategy does not work, and people won’t pay for this sort of service when
there are many other ways of downloading music.
Interviewer: In your opinion, what do you see to be the future of digital music
online?
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Participant 3: I’d like to see the music industry, the artists and consumers to find
common ground.

Transcript of Interview 4 – Consumer
Interviewer: Kevin Alves.
Participant 4: Consumer 3.
Interviewer: Of the following stakeholders what best represents your interest in the
music industry
a) music creator
b) record company
c) consumer/ user
Participant 4: Consumer/ user.
Interviewer: Have you had any contact with Napster, MP3.com or Kazaa?
Participant 4: Yes.
Interviewer: Which one and how (Where did you hear of it, read of it etc...)?
Participant 4: Napster, Kazaa. Both cases a friend told me about them. Once Napster
shut down I moved to Kazaa.
Interviewer: Are you aware of their terms of use?
Participant 4: No.
Interviewer: Do they deter you from downloading at all?
Participant 4: Although I have not read the terms of use, I can imagine what they
say. This is not a deterrent as I would do it anyway.
Interviewer: How would you evaluate these services (in terms of speed, reliability,
amount of music available, security, quality of recording etc.)
Participant 4: Speed - excellent, reliability – mostly good, amount of music –
excellent, security – I don’t care about security so It doesn’t worry me, quality –
sometimes good, more recently very poor.
Interviewer: Do you download music? How often and why?
Participant 4: Yes, four songs a week, because it’s free, fast and easy. You only get
the music you want not track fillers and extended mixes.
Interviewer: Do you distribute (share) your music?
Participant 4: Yes.
Interviewer: How often and why?
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Participant 4: Every time I load Kazaa, because that’s how things work – you share
and you receive.
Interviewer: Where do you distribute/ download your music from (other than
Napster, MP3.com and Kazaa)?
Participant 4: Winmx.
Interviewer: Do you purchase CDs, records and so forth, how often compared to
before you started downloading music (how has downloading affected your
purchasing behaviour)?
Participant 4: I have not bought a CD in 4 years.
Interviewer: Are you aware of subpoenas taken out against various consumers of the
Kazaa software?
Participant 4: Yes.
Interviewer: How has it/ will it affect your downloading?
Participant 4: It hasn’t, there are billions of peer-to-peer users, what is the
probability.
Interviewer: Do you think the regulation and the closure of various digital music
distribution services will reduce the amount of people downloading digital music,
why?
Participant 4: No, as there is always a way to get around and always will be.
Interviewer: Have you used a pay-per-download service such as that offered by
Napster or apple iTunes?
Participant 4: No, these services are only available to the US and selected EURO
markets.
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 4: It’s good for the user, bad for the artist. Although I download
regularly, recently the poor quality of songs and slow downloading has made the
experience less pleasant. I would be happy to pay a fee for good quality and fast
downloads. With devises such as portable mp3 players becoming so popular mp3
digital music is here to stay. Its time the record companies woke up to themselves and
shutting down Napster, suing Kazaa users is only a futile attempt to recapture the
market via fear.
Interviewer: In your opinion, what do you see to be the future of digital music
online?
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Participant 4: Online services such as iTunes, bigpond music etc etc. A good idea
would be to offer these online facilities such as iTunes at music stores where the
customer selects the songs they want, pay at the counter and download straight to the
portable player.

Transcript of Interview 5 – Consumer
Interviewer: Kevin Alves.
Participant 5: Consumer 4.
Interviewer: Of the following stakeholders what best represents your interest in the
music industry
a) music creator
b) record company
c) consumer/ user
Participant 5: Consumer/ user.
Interviewer: Have you had any contact with Napster, MP3.com or Kazaa?
Participant 5: Yes.
Interviewer: Which one and how (Where did you hear of it, read of it etc...)?
Participant 5: I have used Kazaa and also Napster. I have used each program at
different times simply because they were created during different time periods and
also because Napster was forced to be shutdown, which caused me to look for a new
mp3 sharing program.
Interviewer: Are you aware of their terms of use?
Participant 5: I am not aware of each programs terms, but I am aware of basic
problems which are televised such as it is illegal to download because it is categorised
as a form of stealing.
Interviewer: Do they deter you from downloading at all?
Participant 5: No, they don’t deter me from downloading.
Interviewer: How would you evaluate these services (in terms of speed, reliability,
amount of music available, security, quality of recording etc.)?
Participant 5: In recent times I have found that a lot of recent released music on the
Kazaa Network is being sabotaged with glitches throughout the song which is thought
to be a strategy by music companies to stop illegal music downloads, therefore
reliability sometimes on the Kazaa Network is a bit poor but otherwise it’s the best
program for all types of file sharing in terms of speed, availability and so forth.
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Interviewer: Do you download music?
Participant 5: Yes.
Interviewer: How often and why?
Participant 5: Basically everyday unless I have problems connecting to the Internet.
Interviewer: Do you purchase CDs, records and so forth, how often compared to
before you started downloading music (how has downloading affected your
purchasing behaviour)?
Participant 5: The only time I purchase music CDs is when I am overseas and when I
can’t find it on the net. Also I purchase music DVDs and don’t download them
because they are extremely hard to find and the file size is extremely large.
Interviewer: Are you aware of subpoenas taken out against various consumers of the
Kazaa software, how has it/ will it affect your downloading?
Participant 5: I have heard about it on TV and also articles which I have read on the
net but I use a firewall which hides me and my computer from other people on the net.
It has not effected me but I sometimes think that there fines are unfair.
Interviewer: Do you think the regulation and the closure of various digital music
distribution services will reduce the amount of people downloading digital music,
why?
Participant 5: No, simply because if one popular program is forced to be shutdown
all the current uses will search the Internet till they find another program to replace it
such as I did when Napster closed, then I went to Audiogalaxy and when that closed I
moved to Kazaa, Soulseek, dc++ etc. There is always another program that has the
same capabilities as the last, just with a different name and appearance.
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 5: I think even though many music companies are trying to stop illegal
music sharing I think that the current state of digital music is great simply because
there is always another program that allows you to download. E.g. Napster was a
great program which was forced to shutdown, then a new program called
Audiogalaxy was available which was also shutdown after a year or two, now at the
moment Kazaa is the current substitute, and even when this program is forced to be
shutdown there is heaps more available to download. Therefore the current state of
digital music online is still fantastic.
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Interviewer: In your opinion, what do you see to be the future of digital music
online?
Participant 5: I see with the Internet connections such as broadband becoming more
affordable for people that more and more music will be downloaded and easier to
obtain.

Transcript of Interview 6 – Law Student
Interviewer: Kevin Alves.
Participant 6: Law student.
Interviewer: What laws govern the copyright of music online? Briefly describe.
Participant 6: Basically the Copyright Act 1968 covers this area of copyright. It talks
about copyright in general, but does also talk about downloading music from the
Internet. Essentially it is illegal to download music from the Internet, because you are
not getting permission from the owner of the music, usually the production company.
There are two situations where it is not illegal to download music from the Internet:
1) When you go to a bands site, who have given permission to download, usually
segments of a song, to promote their music and
2) If you are using the music for research/study purposes then you are allowed
with limited use of the music.
Interviewer: In your opinion, are these laws sufficient to control the copyright of
music online?
Participant 6: Depending on the view that you take, the laws can seem to be
sufficient or insufficient. In one circumstance, i.e. if you look at the laws themselves,
they are quite adequate and comprehensive. In theory they should work. The only
down side to the actual legislation is that the penalties might not seem to be harsh
enough (not 100% sure on that). The other view might be the policing, and practical
nature of enforcing the laws. This I see as insufficient. Well it is just too hard to
prosecute people for these crimes. If you go to 90% of house holds these days, people
have downloaded music on their computer. There are programs like, Kazaa, who were
offline a few years ago, but now control the online market. Also, such programs as
Soulseek provide for the downloading of music. The global nature of the Internet
plays a big role in the availability of music, and makes it extremely hard to prosecute
people. So all in all, the laws are sufficient, however, it is the policing and
enforcement of these laws which makes them insufficient.
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Interviewer: What implications do the Grokster and Morpheus decisions in the US
courts (ruled that Grokster and Morpheus were legal as they couldn’t control users
actions) have on the Kazaa case, what do you think will be the end result of the Kazaa
case?
Participant 6: The users are only part of the problem. So for the court to say that the
programs were legal because they couldn’t control the users is rubbish. The main aim
of the programs was to provide music to all people. This would safely assume that the
people designing the programs knew exactly what was going to happen with the users
of these programs. There is a web site called supanova.com, which uses torrens to
promote illegal software/MP3s. They way they get around the law is to download a
torrent from the website, and then peers on the network provide the actual
song/program.

Interviewer: Many users have reported that they are unaware of the end user
agreement of Kazaa and related software, looking at the statement below, what
responsibility does it place on users (what are the legal implications)?

Please see print copy

Participant 6: Users should always read the licensing agreement before installing the
program. If they do so then they should abide by the rules, i.e. in this circumstance
they should not use Kazaa for illegal purposes. However, it is common knowledge
that no one reads the agreement, at all, or even part of it. There are numerous
assumptions for this. The agreement is too long and more often then not it is written
in legal jargon, which makes it hard for many people to understand. This places a
certain responsibility on the designers as well as the users. It is nonsense to say that
people are unaware of the end user agreement. Everyone had to click ‘ok or I agree’
before they install the program, the correct statement should be that people do not
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know the content of the agreement, and it is their responsibility to read the agreement
and abide by the rules.
Interviewer: How can artists best protect their intellectual property online?
Participant 6: I think encryption is the key. However, for every type of encryption,
there will be a hacker that will find a solution around it. In saying that, making people
more aware of their rights and obligations with online music and downloading will go
a long way in protecting their music. Education is lacking in society. People know it
is illegal to download music, but do not know the repercussions of what would
happen if they got caught. So if people were educated then they might be more
reluctant to download music. Also if the laws were written in simple English, this
would help a lot.
Interviewer: In you opinion, will strict copyright laws online restrict the progress of
science/ further music creation?
Participant 6: No, people will still create music online. Even if the law changes.
Interviewer: Some authors have labelled current online copyright laws as being
outdated, what is your opinion?
Participant 6: Most law is outdated, especially when it comes to the Internet and
technology in particular. I think it is inevitable that the law will play catch up to
technology for many years to come due to the ever changing nature of technology,
and the long process of law reform.
Interviewer: In your opinion, can you describe the current state of digital music
online?
Participant 6: I think many people will still download music from the Internet. No
amount of legislation or education will stop people from downloading. It is just a fact
of life, if people can get things for free, instead of paying, they will. If the prices of
CDs and the like came down slightly then this could be a different situation.
Interviewer: In your opinion, what do you see to be the future of digital music
online?
Participant 6: I think people will still buy CDs. Digital music online will
revolutionise the way we listen to music, especially with the invention of MP3 players
such as the iPod. These technologies will fuel the online downloading of music for
many years to come.
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